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The Chicago Legal News calls attention to 
anovel case which recently came before the 
Superior Court of Cook County. The peti- 
tion alleged, in substance, that the mother of 
plaintiff, several days before his birth in reg- 
ular course of nature, contracted with the de- 
fendant hospital that the latter would, for a 
compensation then and there agreed on, 
shelter, attend, treat, during confinement and 
eare for her and her child, then en ventre sa 
mere, during the period of childbirth and 
convalescence thereafter; that in pursuance 
of said agreement the mother of plaintiff 
paid said compensation and was received and 
accepted by said defendant at its hospital, 
by reason whereof it became the duty of 
said defendant to use due care and diligence 
for the safety and welfare of the plaintiff; 
that the defendant, by its agents and serv- 
ants, placed the mother of plaintiff in an ele- 
vator for the purpose of carrying her and the 
plaintiff en ventre sa mere to an upper floor 
of the hospital for shelter, care and treat- 
ment, and so negligently and unskillfully con- 
ducted and operated said elevator as to per- 
manently injure the plaintiff in the manner 
therein more fully described. The case was 
heard on demurrer to the declaration, the 
question raised being as to whether a child, 
after it is born, has a right of action for in- 
juries sustained by it while en ventre sa mere; 
or, in other words, whether a child unborn is 
§person in being, so as to be entitled after 
its birth to maintain such an action. Only 
two cases on the subject were brought to the 
aitention of the court: Dietrich v. Inhabit- 
ants, 1388 Mass. 14, and Walker v. Great 
Northern Ry. Co., 23 L. R. (Ireland) 69, 
82 Cent. L. J. 197. In both of these 
cases it was substantially held that a child 
Unborn was not a person ‘‘in esse’’ so 
a to enable it to sue for injuries received 
while en ventre sa mere, and that a contrary 
tule, from the difficulties of proof and other 
Considerations, would be attended with dan- 
ger. It seems, however, that the Illinois 
judge while approving of this doctrine held 
that it does not apply to the facts of this 





case. He announced that, in his opinion, 
the rule does not apply in two classes of 
cases: First. Where a person willfully in- 
flicts an injury upon a woman with child, 
knowing her to be such, and for the purpose 
of inflicting an injury upon her unborn child, 
whereby such child suffers permanent injuries ; 
and second, where a mother or other person 
contracts, upon a valuable consideration for, 
in reference to, or on behalf of the child en 
ventre sa mere, for care and attention, or 
otherwise for the benefit or safety of the 
child, or of both the mother and child, where 
the duty arises out of contract and from the 
relative situation and circumstances of the 
parties at the time of the occurrence of the 
acts of negligence. The fact, says the court, 
that the plaintiff en ventre sa mere was in the 
elevator, and known to be by the defendant, 
in itself might not be sufficient to cast a duty 
upon the defendant to use due care and dili- 
gence toward the plaintiff, but where, in ad- 
dition, such duty is imposed upon defendant 
by its own contract, based upon a valuable 
consideration, should not the plaintiff after 
his birth be permitted to maintain this action 
for the breach of the duty? The court was 
of the opinion that it should, and that the 
plaintiff in his declaration has stated a good 
cause of action, and was entitled to maintain 
it. 





At the time of its rendition we neglected to 
call attention to an important Connecticut case, 
wherein was involved the question of the power 
of a State legislature to provide for the de- 
struction of trees affected by a distemper or 
contagious disease. The case is State v. 
Main, 37 Atl. Rep. 80, in which the court held 
valid a statute of Connecticut authorizing a 
public official, after inspection of trees al- 
leged to be diseased, to order their destruc- 
tion by the owner and to make the latter lia- 
ble for disobedience of such order. The 


‘court very sensibly held that the owner was 


entitled to a jury trial as to the existence of 
the distemper or disease in his trees, but that 
the question of the constitutionality of the 
law permitting destruction of diseased trees 
was one for a court and not fora jury. The 
court also upheld the power of a court to 
take judicial notice of the nature of an infec- 
tion or disease upon which a legislature has 
assumed to base an exercise of police power. 
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The view of the court as to the validity of the 
statute was undoubtedly correct. The de- 
struction of a tree affected by a contagious 
disease, without compensation to the owner, 
and against his will, is as fully within the 
police power of a State as the destruction of 
a house threatened by a spreading conflagra- 
tion, or the clothes of a person who has fallen 
a victim to smallpox. Such property is not 
taken for publie use. Itis destroyed be- 
cause, in the judgment of those to whom the 
law has confided the power of decision, it is 
of no use, and is a source of public danger. 
It has been directly held that such destruc- 
tion of infected trees by order of a public 
official, after due inspection, is a remedy, 
which, however severe, is one appropriate to 
the end in view, and may properly be enforced 
without any preliminary judicial inquiry, as 
wellas without any compensation to the owner 
for resulting loss. State v. Wordin, 56 
Conn. 216, 226; Powell v. Pennsylvania, 127 
U. S. 678, 685, 8 Sup. Ct. Rep. 992, 1257. 








NOTES OF RECENT DECISIONS. 





BENEVOLENT Socretres—Morvat Lire In- 
SURANCE—CHANGE OF Berneric1ary.—Upon 
the question whether the member insured in 
a mutual benefit association may at his pleas- 
ure change the beneficiary designated in the 
policy where the laws of the association are 
silent upon the subject there exists much 
diversity of opinion among the decided cases, 
some holding that in the absence of an ex- 
press or implied restriction the insured may 
revoke the designation of the beneficiary and 
appoint whom he chooses as the recipient of 
the benefit. To this effect, among others, are 
Association v. Bunch, 109 Mo. 560, 19 S. 
W. Rep. 25; Society v. Burkhart, 110 Ind. 
189, 10 N. E. Rep. 79; Martin v. Stubbings, 
126 Ill. 387, 18 N. E. Rep. 657. On the 
contrary it has been held that unless the 
power to change the beneficiary is expressly 
given either by the policy itself or by the 
articles of the association or by-laws of the 
society there is no difference in this regard 
between a policy issued by such association 
and one issued by an ordinary life insurance 
company ; and the beneficiary upon the is- 
suance and delivery of the policy acquires a 
vested interest that is irrevocable. Block v. 











Association, 52 Ark. 201,12 S. w. Rep, 
447 ; Johnson v. Hall, 55 Ark. 210, 17§, 9 
Rep. 874; Weissert v. Muehl, 81 Ky. 336; 
Van Bibber’s Admr. v. Van Bibber, 82 Ky, 
347; Manning v. United Workmen, 86 Ky, 
136. In Lone v. Clune, 50 Pac. Rep. 3, 
recently decided by the Supreme Court of 
Colorado, it appeared that the Brotherhood of 
Locomotive Engineers made it compulsory 
every member to carry one or more policies 
in its insurance association for the purpose of 
furthering the object for which the broth. 
hood was organized, as declared in its’ cop 
stitution and a by-law to be to benefit th 
families and heirs of deceased members. y 
1894 the association was compelled by the 
laws of Ohio, where it had its headquarters, tp 
be incorporated, and in its charter and by-laws 
changed said by-law by using the languagedf 
the Ohio statutes making insurance payabk 
to the ‘‘assigns’’ of deceased members & 
well as to members of their families, but sey 
eral other articles of the association’s by-laws 
referring to the insurance as payable to de 
ceased’s ‘‘heirs’’ or ‘‘widow,’’ and not mer 
tioning ‘‘assigns,’’ were retained intact afte 
its incorporation. It was held that afterin 
corporation the association did not enlarge 
its class of beneficiaries so that an heiro 
member of deceased’s family could be pm 
cluded from its benefits, and hence a member 
of the brotherhood, who had taken out a pok 
icy for the benefit of his mother, could not, 
after its incorporation, designate one who 
was not an heir or member of his family a4 
beneficiary, to the exclusion of his mother, 
surviving him. 









































LANDLORD AND TENANT — Imp ieD GRANB 
TO USE APPURTENANCES. — In Cummings 
Perry, 47 N. E. Rep. 618, decided by the 
Supreme Judicial Court of Massachusetts, i 
appeared that the basement of a building w# 
divided by a brick partition into a salesroom 
and an engine room, in the latter of whith 
the freight elevator was situated. A leased! 
the salesroom provided that the lessees should 
be allowed the use of the elevator to bring 
goods from an upper floor in an adjoining 
estate, which connected with the elevator, # 
the basement, and that openings in the par 
tition in the basement should be madeW 
connect the elevator and the salesroom 
Subsequent leases were made, letting room 
in an upper part of the building to the sam 
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Jessees, ‘‘with one horse power only,’’ which 
meant the right to use the elevator. A flight 
of steps provided a means of connection be- 
tween the sidewalk and the salesroom, and 
no lease gave the express right to use the 
elevator to carry goods from the basement to 
the sidewalk, or vice versa. It was held that 
there was no evidence from which the right 
tosuch use could be implied, although the 
Jessor permitted such use. The following is 
from the opinion of the court: 


The principal question in the case is whether the 
plaintiffs had any right to use the elevator for hoist- 
ing goods from the basement room up to the side- 
walk, or for lowering them from the sidewalk to the 
basement room, as incidental or appurtenant to their 
estate in the basement room under the last lease. 
This claim of the plaintiffs is stated in the charge of 
the presiding justice as follows: ‘‘In the first place, 
with reference to the right of the plaintiffs to make 
this use of the elevator and the approach to it from 
the basement, in connection with the business of the 
basement—that is, to take goods from the sidewalk 
into the basement, and from the basement out onto 
the sidewalk—this right is not given by any express 
words in the lease. The lease is silent with reference 
to that. It merely leases the rooms—the basement 
and the two rooms above—so that the plaintiffs do not 
daim to have acquired this right to this approach and 
tothe elevator by any express words in the lease; 
but they claim that it is given in the lease by virtue 
of the situation of the premises, and the use that had 
been and was made of them, the construction of the 
premises, and the design as to the use of the elevator 
in connection with the basement by the owner of the 
building. That, by reason of the circumstance, the 
situation and adaptation of the building, and the use 
that is made of it, this right to use the elevator passed 
tothem as an incident to the use of the basement for 
their purposes, or, to use a technical word, as an ap- 
purtenance—that is, something incidental to, and con- 
nected with, the principal thing, which was the use 
of the basement—one of the conveniences for enjoy- 
ment of the basement which he had hired.” The 
presiding justice instructed the jury, among other 
things, as follows: ‘*Now, having considered the facts 
with reference to these different matters that I have 
talled your attention to, I will instruct you that if the 
elevator and approach thereto were constructed and 
designed by the owner of said building to be used in 
connection with said basement and the other parts of 
said building for the purposes claimed by the plaint- 


' iffs,and the elevator and approach were used by the 


Plaintiffs for the purposes claimed by them, in con- 
nection with the basement, in carrying on business 
therein, with the knowledge of the lessors, at the 
time of their lease to the plaintiffs, commencing 
January 1, 1888, and if from the date of said lease to 
the time of its assignment to the defendant the elevator 
and approach were used by the plaintiffs for the pur- 
poses now claimed by the plaintiffs in carrying on 
their business in said basement, with the knowledge 
and consent of said lessors, as a privilege belonging to 
the plaintiffs as the lessees of the basement, then the 
defendant would not have the right, upon becoming 
the assignee of lease, to prevent the use and enjoy- 
ment of that privilege, the use of the approach, and 
the use of the elevator; and, if he did prevent the use 





of it by the plaintiffs, he would be liable to pay any 
damage which they sustained by reason of that pre- 
vention.” 

This court has held the doctrine of implied grants 
with a good deal of strictness. Buss vy. Dyer, 125 
Mass. 287; Randall v. McLaughlin, 10 Allen, 366; 
Lowell v. Strahan, 145 Mass. 1, 12 N. E. Rep. 401; 
Johnson v. Knapp, 150 Mass. 267, 28 N. E. Rep. 40; 
Case v. Minot, 158 Mass. 577, 38 N. E. Rep. 700. It is 
true that when a person hires a room in a building, a 
right to use the apparent means of access and exit 
often passes as appurtenant to the premises hired. 
In modern buildings of great height this doctrine we 
a-sume may be applied to elevators. Whether an 
active duty to maintain an elevator for the use of ten- 
ants can be implied may be open to question, but, if 
an elevator is in fact maintained by the landlord, the 
duty to permit tenants to use it, we assume, may be 
implied, if this is reasonably necessary for the benefi- 
cial occupation of the rooms let, and if, from the con- 
struction of the elevator and of the passageways, it is 
apparent that the elevator was intended for the use 
of the tenants. But in the present case it is apparent 
that the elevator was not intended originally to be 
used by the occupants of the basement room; that, al- 
though it might have been convenient for them to use 
it in conneetion with the sidewalk, yet suitable means 
of ingress and egress were furnished by means of the 
steps and doors from the basement room into the 
street; that at no time was there any access to the ele 
vator directly from the basement room; that the ele- 
vator did not adjoin the basement room, and the way 
through the engine and boiler room to the elevator 
from the basement room was not a common passage- 
way, but that, for the purpose of connecting the base- 
ment room with certain rooms in the upper part of 
the building, or of the adjoining building, access to 
the elevator from the basement room by a way 
through the engine and boiler room had been pro- 
vided; that this was originally done “‘for the purpose 
of bringing their finished goods from the two upper 
chambers of the adjoining estate, which they are ex- 
pecting to occupy for manufacturing purposes, to 
said basement;” and that the only reference to the 
elevator contained in the last lease is in connection 
with the tenancy of the rooms 29 and 30 in the build- 
ing. Under these circumstances, a majority of the 
court think that an implied grant of a right to use 
the elevator for the purpose of hoisting goods from 
the basement room to the sidewalk, and of lowering 
them from the sidewalk to the basement room, can- 
not be implied. The fact, ifit be one, that the de- 
fendant or his predecessors in title permitted the 
plaintiffs to make such a use of the elevator, under 
the circumstances stated, cannot establish the right. 
The express agreements concerning the elevator con- 
tained in the leases tend to negative the right to such 
a use of it, and the history of the opening into the en- 
gine room and the use of a way across it to the ele- 
vator repel any implication of the right to use the ele- 
vator for all purposes for which jit might be con- 
venient to use it in connection with the basement 
room. In the opinion of a majority of the court, upon 
all the evidence recited in the exceptions, which pur- 
ports to be all the evidence material to this issue, the 
presiding justice should have ruled, as requested by 
the defendant, that the plaintiffs showed no right to 
use the elevator after its tenancy of rooms 29 and 30 
had been terminated, and no right to use it at any 
time for the purpose of hoisting goods to the side- 
walk from the basement room, or of lowering them 
from the sidewalk to the basement room. 
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TRADE SecreT—DIscLosurE BY SERVANT— 
Insunction — Contract.—The case of C. & 
W. Thum Co. v. Tloczynski, recently de- 
cided by the Supreme Court of Michigan, in- 
volves a question of somewhat rare interest, 
viz: whether an employee when his employ- 
ment terminates may make use of secrets 
confided to him by his employer necessary to 
be confided to him in the conduct of the 
business, when it is understood and agreed 
that he shall not make use of the secret 
knowledge so imparted to the detriment of 
the employer, and if heattempts so to do 
may be restrained by writ of injunction. The 
exact holding of the court on the subject, is 
that after his employment has terminated, a 
servant cannot make use of or divulge a trade 
secret necessarily confided to him by the 
master in the conduct of the business, where 
it was agreed, as a condition of the employ- 
ment, that he should not use the secret to 
the master’s detriment, or disclose it.. This 
is so, although the contract did not, in terms, 
so provide, where such a condition is clearly 
implied by the oral statements of the parties, 
taken in connection with the surrounding 
facts and circumstances. It is also held that 
a condition of a contract of employment that 
the servant will never make use of or divulge 
trade secrets necessarily confided to him by 
the master in the conduct of the business is 
not invalid as being in restraint of trade. 
And that when one discovers and keeps 
secret a process of manufacture, whether or 
not a proper subject for a patent, he has a 
property therein that equity will protect by 
injunction against one who, in violation of 
contract, and in breach of confidence, under- 
takes to apply the secret to his own use, or 
to disclose it to a third person. The follow- 
ing from the exhaustive opinion of the court 
discloses the grounds upon which the court 
proceeded and cites the authorities : 


It is said by counsel that the remedy by injunction 
will not be granted in such a case as this, where, from 
the nature of the subject, there could be no decree for 
a specific performance; citing Newberry v. James, 2 
Mer. 446; Williams v. Williams, 3 Mer. 157; Kimber- 
ley v. Jennings, 6 Sim. 340. 

It is also said that a decree fora specific perform- 
ance will not be granted where the court has not the 
means of seeing that its decree shall be carried out; 
citing Voorhies v. Frisbie, 25 Mich. 482; Blanchard v. 
Railway Co., 31 Mich. 43; Bumpus v. Bumpus, 53 
Mich. 346,19 N. W. Rep. 29. An examination of the 
Michigan cases cited shows that in those cases the court 
was asked to decree the performance of an affirmative 
act, where the agreement was ofan indefinite and 















uncertain character, instead of being asked to enforee 
a definite agreement not to doan act. As to the other 


cases, if they tend to sustain the contention of the de. 


fendant, they are contrary to the great weight of ay. 
thority. Isit not true that, if one discovers & procesg 
of manufacture or an invention which is of use to jp. 
dividuals and the community, he has a property right 
in it, and that an agreement which must be respected 
may be made in relation to keeping the process of 
manufacture or the invention a secret between the 
discoverer or owner and an employee, which agree- 
ment is made one of the conditions of the employ. 
ment? It has been said by avery able justice: “jf 
one invents or discovers and keeps secret a process of 
manufacture, whether a proper subject for a patent 
or not, he has not, indeed, an exclusive right to it 3 
against the public, or against those who, in good faith, 


acquire knowledge of it; but he has a property in it’ 


which acourt of chancery will protect against one 
who, in violation of contract and breach of confidence, 
undertakes to apply it to his own use, or to disclose it 
to third persons. Peabody v. Norfolk, 98 Mass, 452,” 
And, again, Mr. Justice Gray, who delivers the opin- 
ion, says: ‘‘In this court it is settled that a secret art 
is a legal subject of property, and that a bond for the 
conveyance of the exclusive right to it is not opento 
the objection of being in restraint of trade, but may 
be enforced by action at law, and requires the obligor 
not to divulge the secret to any other person. Vickery 
v. Welch, 19 Pick. 528; Taylor v. Blanchard, 13 Allen, 
878, 374. In Jarvis v. Peck, 10 Paige, 118, such a bond 
was held valid in equity.”’ In Salomon v. Hertz, # 
N. J. Eq. 400, 2 Atl. Rep. 379, the court adopts the 
language of Justice Gray, and hold tLat there isa 
property in a secret process of manufacture. Hard- 
ware Co. v. Waibel (S. D.), 47 N. W. Rep. 814. 

A recent and instructive case is that of Eastman Co, 
v. Reichenbach (Sup.), 20 N. Y. Supp. 110. “To 
briefly summarize, then, the established facts of this 
case, it appears that the plaintiff is the owner of val- 
uable trade secrets, which were either discovered by 
one or more of the defendants, or necessarily disclosed 
to them, while occupying a confidential relation 
toward the plaintiff; that as to such trade secrets a 
were discovered by either Reichenbach or Passavant, 
they have undertaken and agreed to give plaintiff the 
exclusive property in and control over the same; and 
that, in violation of this agreement, they are now pro 
posing to make use of them, or some of them, in such 
@ manner asto materially injure the plaintiff's busi- 
ness. With these facts established, the application of 
the legal principles which must govern the disposi 
tion of the case does not appear to be a very formid- 
able undertaking. It may be safely assumed at the 
outset, I think, that whatever remedy plaintiff may 
have does not reside in a court of law. The very n® 
ture of the case, the peculiar character of the injury 
liable to be inflicted, and the incalculable damages 
which may possibly result, all show most conclusively 
that legal relief is totally inadequate for plaintiff's 
protection, and that its only resort must be to a court 
of equity. The learned counsel for defendants bas 
contended, with all the adroitness and skill at bis 
command, which is but another way of saying that 
such contention has been put forth with all possible 
adroitness and skill, that this case is not one of which 
acourt of equity can take jurisdiction; and several 
authorities of both English and American courts are 
cited in support of thisclaim. I am constrained, how 
ever, to hold that the weight of authority is opposed 
to his view of the law. The question presented is a0 
interesting one, and would justify a somewhat snalyt 
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jeal review of the cases which bear upon either as- 

of itdid time permit; but, for the purposes of 
this adjudication, it will be necessary to advert to 
such only as are deemed conclusive upon this court. 
In Morison v. Moat, 9 Hare, 241, which is an English 
ease, it was held that an injunction would issue to re- 
strain the use ofa secretin the compounding ofa 
medicine not being the subject of a patent, and to re- 
strain the sale of such medicine by a party who ac- 
quired knowledge of the secret in violation of the con- 
tract of the party by whom it was communicated, and 
in breach of trust and confidence. An appeal was 
taken from the decision of the vice-chancellor, and in 
1852 the case was affirmed by the court of chancery, 
and it was there held that ‘there is no doubt whatever 
that where a party who has a secret in trade employs 
persons under contract, either express or implied, or 
under duty, express or implied, those persons cannot 
gain knowledge of that secret, and then set it up 
against their employers.’ Morison v. Moat, 21 Law J. 
Ob. 248. In 1868 the Supreme Court of Massachusetts 
recognized and followed the authority of Morison v. 
Moat, and in the opinion of Gray, J., the law is thus 
stated: Ifa party ‘invents or discovers and keeps 
secreta process of manufacture, whether a proper 
subject for a patent or not, he has not indeed an ex- 
elusive right to it as against the public, or against 
those who in good faith acquire knowledge of it, but 
he has property init which a court of chancery will 
protect against one who, in violation of contract and 
breach of confidence, undertakes to apply it to his 
own use, or to disclose it toathird person. The ju- 
risdiction in equity to interfere by injunction to pre- 
vent such a breach of trust when the injury would be 
irreparable.Jand the remedy at law inadequate, is well 
established by authority.’ Peabody v. Norfolk, 98 
Mass. 452. The language above quoted was cited 
with approval in Salomon v. Hertz, 40 N. J. Eq. 400, 2 
Atl. Rep. 379, and it is almost identical with that em- 
ployed by elementary writers of recognized standing 
indiscussing the same question. Judge Story says: 
‘Courts. of equity will restrain a party from making a 
disclosure of secrets communicated to him in the 
course of a confidential employment, and it matters 
notin such cases whether the secrets are secrets of 
trade or secrets of title, or any other secrets of the 
party important to its jinterest.’? 2 Story, Eq. Jur. 
%2. See, also, 1 High. Inj. (2d Ed.) p. 15. The 
fame doctrine has obtained in this State for at least 
halfa century, and has been enunciated by a line of 
decisions which, with a single exception, is unbroken. 
Jarvis v. Peck, 10 Paige, 118; Hammer v. Barnes, 26 
How. Prac. 174; Champlain v. Stoddart, 30 Hun, 300; 
Tabor vy. Hoffman, 118 N. Y. 30, 22 N. E. Rep. 12. The 
Champlin Case was decided by the general term of 
thisdepartment. Smith, P. J., writing the opinion, 
inthe course of which he takes occasion to say that ‘a 
Secret in trade is fully recognized as property in 
equity, the disclosure of which will be restrained by 
injunction.’ By a careful reading of the various de- 
cisions upon this subject, it will be seen that some are 
made to depend upon a breach of an express contract 
between the parties, while others proceed upon the 
theory that where a confidential relation exists 
between two or imore parties engaged in a busi- 
hess venture, the law raises an implied contract be- 
tween them that the employee shall not divulge any 
trade secret imparte ito him or discovered by him in 
the course of his employment, and that a disclosure 
of such secrets, thus acquired, is a breach of trust, 
aid a violation of good morals, to prevent which a 
Court of equity should intervene. It should also be 





observed in this connection that the word ‘property,’ 
as applied to trade secrets and trade inventions, has 
its limitations; for itis undoubtedly true that when 
an article manufactured by some secret process, 
which is not the subject of a patent, is thrown upon 
the market, the whole world is at liberty to discover, 
if it can by any fair means, what the process is, and, 
when the discovery is thus made, to employ it in the 
manufacture of similar articles. In such a case the 
manufacturer’s or inventor’s property in his process 
is gone, but the authorities all hold that, while knowl- 
edge obtained in this manner is perfectly legitimate, 
that which is obtained by any breach of confidence 
cannot be sanctioned; and this distinction is quite 
forcibly presented ina recent decision of the court of 
appeals, to which the attention of this court has been 
directed by the supplemental brief of defendant’s 
counsel. Judge Landon, in his opinion, speaking of 
the plaintiff’s claim, says: ‘His case is unlike those 
in which the injunctive process of the court is sought 
to restrain the disclosure of a secret or the publica- 
tion of a letter which may prove injurious to busi- 
ness or character.’ Bristol v. Society, 1382 N. 
Y. 264-267, 30 _N. E. Rep. 506. But without multi- 
plying citations or prolonging consideration of the 
legal aspect of this case, it may be said, by 
way of conclusion, that the principle contended 
for by the plaintiff is not only abundantly sup- 
ported by authority, but is likewise founded in 
good common sense, and is peculiarly applicable to 
the case in hand. Here is a party, which, by the ex- 
penditure of large sums of money, and the exercise 
of much skill and ingenuity, has built a large and 
prosperous business, the capital of which consists 
largely in certain inventions and discoveries made by 
its officers, servants and agents. The world at large 
knows ‘nothing of these inventions and discoveries, 
because they are locked within the brains of those 
who conceived them. The defendants, who have been 
largely instrumental in perfecting them, while under 
both an express and implied contract to give plaintiff 
the benefit of their inventive genius, propose now to 
disregard their legal and mora! obligations by creat- 
ing a new establishment, where these inventions and 
discoveries may be employed to plaintiff’s serious in- 
jury. Thisis not legitimate competition, which it is 
always the policy of the law to foster and encourage, 
but it is contra bonos mores, and constitutes a breach 
of trust, which a court of equity, should not tolerate.” 
Fralich vy. Despar (Pa. Sup.), 30 Atl. Rep. 521. 

It is argued in this case that there is no express 
contract shown, and that an implied contract is not 
such a one as will be enforced. We think the testi- 
mony discloses very clearly an express agreement ve- 
tween the employer and the employed, but, if it may 
be stated that the only agreement is an implied one, 
growing out of oral statements taken in connection 
with the facts and circumstances surrounding the 
business, the parties, and their acts, still, if it is 
clearly established by all that was said and done that 
the secrets confided to the defendant were not to be 
disclosed by him to others, and were not to be used 
by him except when he was in the employment of 
those who imparted to him the secret, or their legal 
representatives, and that was one of the conditions of 
his employment, we do not think it would make any 
difference in the principle involved. The knowledge 
came to him in the course of a confidential employ- 
ment, relying upon his using the knowledge only for 
the benefit of the employer. It is said by an eminent 
writer: “On the whole, the doctrine may be gen- 
erally stated that wherever confidence is reposed, and 
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one party has it in his power, in a secret manner, for 
his own advantage, to sacrifice those interests which 
he is bound to protect, he will not be permitted to 
hold any such advantage.” Story, Eq. Jur. § 323. 
The same authority, when discussing the subject of 
what cases injunction will be issued in, says: ‘‘Upon 
similar grounds of irreparable mischief, courts of 
equity will restrain a party from making a disclosure 
of secrets communicated to him in the course ofa 
confidential employment; and it matters not, in such 
cases, whether the secrets be secrets of trade, or se- 
crets of title, or any other secrets of the party impor- 
tant to his interests. Thus a party has been restrained 
from using the secret of compounding a medicine not 
protected by patent, when it appeared that the secret 
was imparted to him, to his own knowledge, in breach 
of faith or contract on the part of the persons com- 
municating it.”’ Story, Eq. Jur. § 952, and many 
cases there cited; 10 Am. & Eng. Enc. Law, 949; 
High, Inj. § 19; Davies v. Clough, 8 Sim. 262; Williams 
vy. Assurance Co., 23 Beay. 338; Morison v. Moat, 9 
Hare, 241; Yovatt v. Winyard,1 Jac. & W. 394; ‘Tip- 
ping v. Clarke, 2 Hare, 393; Peabody v. Norfolk, $8 
Mass. 452; Champlin v. Stoddart, 30 Hun, 309; Salo- 
mon v. Hertz, 40 N. J. Eq. 400, 2 Atl. Rep. 379. 

The case of Little v. Gallus (Sup.), 88 N. Y. Supp. 
487, is against the contention of the defendant. In 
that case the plaintiff was a maker of type-writer rib- 
bons by secret processes and formule. The defend- 
ants entered his employ when they were minors. The 
court says: “It seems, therefore, too plain for con- 
troversy that the plaintiff was the owner of a process 
or invention which possessed great value, and which 
he had secured at the cost of much time, trouble, and 
expense; that the defendants, Gallus and Bostwick, 
occupying a confidential relation toward the plaint 
iff, gained a knowledge of the process and formule 
employed by him in conducting his business; that 
they well understood the nature of his business, their 
relations to it, and the care which was used to keep 
the same secret; and that, notwithstanding the knowl- 
edge thus obtained, and in violation of the faith and 
confidence reposed in them, they surreptitiously made 
memoranda of these formula, and are now using the 
same, as well as all the other knowledge obtained 
while in the plaintiff’s service, to start and operate a 
rival establishment. The only question therefore, to 
be determined upon this state of facts, is whether or 
not they shall be permitted to carry out their inten- 
tions. It is contended by the plaintiff that his case is 
brought directly within the rule laid down in that of 
Kodak Co. v. Reichenbach, 79 Hun, 1838, 29 N. Y. 
Supp. 1143, recently decided by the general term in 
the fifth department; and the defendants, while con- 
ceding that the law of the case is there correctly 
stated, insist that the facts do not warrant its appli- 
cation here. We find ourselves unable to concur in 
the view thus taken, and which was carefully elabo- 
rated upon the argument by the learned counsel for 
the defendants. The facts of this case differ some- 
what from those of the Reichenbach Case, in that 
there was no written agreement entered into between 
these parties by which the employees undertook to 
give to their employers exclusive right in, or control 
over, any inventions discovered by, or disclosed to, 
the former; but we are unable to see how this 
strengthens the defendant’s contention. In the case 
cited there happens to be an express contract, but, 
nevertheless, it is asserted, in the opinion of the court, 
and such is unquestionably the correct rule, that the 
law raises an implied contract that an employee 
who occupies a confidential relation toward his 





employer will not divulge any trade secrets im. 
parted to him or discovered by him in the courg 
of his employment; and we do not see why the 
defendants, Gallus and Bostwick, are not yp. 
der just as strong an obligation to obserye and 
keep sacred the trust reposed in them as they wonlg 
be had they reduced the contract which the law im. 
plies to writing. Nor does the fact that they entered 
the plaintiff’s service while minors, and at first per- 
formed duties comparatively unimportant in thei 
character, relieve them from a faithful observanee of 
their obligation. Gallus, at least, was ultimately ad- 
vanced to a position of great responsibility, and both 
of them had attained their majority before attempt 
ing to take improper advantage of the knowledge im 
parted to them while in the plaintiff’s employ, and 
their present experiments are not in the direction of 
legitimate competition, but involve a breach of trust 
which we think the court should prevent.” Tabery, 
Hoffman, 118 N. Y. 31, 28 N. E. Rep. 12; Tuck y, 
Priester, 19 Q. B. Div. 629; Pollard v. Photographie 
Co., 40 Ch. Div. 345. 








DAMAGE SUITS BY STEVEDORES. 


Admiralty jurisdiction in matters of con 
tract, depends upon nature of contract, but 
in torts locality governs.! In admiralty the 
vessel is deemed an offending thing.’ And 
the locus of the damage, not the locus of the 
origin of the tort determines the question, 
The application of this test sometimes give 
rise to exceedingly nice distinctions. Fora 
curious illustration see the Manhasset,® where 
the injury was inflicted upon a passenger ia 
the act of stepping from the ferry boat tothe 
landing, the court holding that the boat 
caused the injury, and that the injury was 
inflicted upon a part of the body of the man 
which had not yet landed. Generally speak 
ing the vessel is bound to furnish tackle, 
rigging, appliances and machinery, reas0i- 
ably safe for the use of those employed ia 
receiving or discharging cargo. This duty 
includes a reasonably safe place to stand and 

1 Phil., etc. Co. v. Phil., ete. Co., 23 How. 215; 8B. 
Co. v. Chase, 16 Wall. 58; Kate Cann, 2 Fed. Rep. 2, 
8 Fed. Rep. 719; Harmon vy. Port Blakeley Mill Gv, 
69 Fed. Rep. 646, 71 Fed. Rep. 853. 

2 Sherlock v. Aalling, 93 U. S. 108. 

8 19 Fed. Rep. 435. 

4 Steel v. McNeill, 60 Fed. Rep. 105; The Phoenis, 
34 Fed. Rep. 760; The Carolina, 30 Fed. Rep. 19,® 
Fed. Rep. 112; The Eddystone, 33 Fed. Rep. 925; The 
Allianea, 44 Fed. Rep. 97; The Frank and Willie,# 
Fed. Rep. 494; The Nebo, 40 Fed. Rep. 31; Ashebrook, 
44 Fed. Rep. 124; The William Branfoot, 48 Fed. Rep. 
914, 52 Fed. Rep. 390; The Rheola, 19 Fed. Rep. 93} 
The Kate Cann,2 Fed. Rep. 243, 8 Fed. Rep. 1% 
The Serapis, 51 Fed. Rep. 91; The Servia, 44 Fe 
Rep. 948; The Maharajah, 40 Fed. Rep. 784, 49 Fed. 


Rep. 111; The Islands, 28 Fed. Rep. 478; The Harold, 
21 Fed. Rep. 428. 
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work.» The machinery and appliances need 
not be the safest and best or of the newest 
pattern.® But it is not sufficient that the ap- 
pliances when furnished were safe, for they 
must be repaired and kept in proper condi- 
tion. The vessel is responsible if her master 
knew, or had the means of knowing, or if the 
¢ircumstances are such as to put him on in- 
quiry so that he could know that the tackle 
or appliances were unsafe.’ If however the 
instrument be new and the defect latent and 
imperceptible so as to avoid a close scrutiny, 
no liability attaches. But where the acci- 
dent is an unusual and unexpected one, and 
the thing causing the accident is in the exclu- 
sive management, possession, or control of the 
yessel, the vessel is responsible notwithstand- 
ing the defect is not apparent to the eye.? 
In such cases the doctrine res ipsa loquitur 
applies and the onus probandi rests upon the 
vessel. In admiralty contributory negligence 
does not bar recovery but entitles libellant to 
divided damages. The conflict in the decis- 
jons in the lower courts of the United States 
upon this point was finally decided in the 
Max Morris Case,” in 1890. Negligence of 
fellow servants is one of the risks assumed 
with the employment which will exonerate 
the vessel." But if negligence of the vessel 
in the appliances furnished combines with the 
negligence of the fellow laborers, the vessel 
will still be held responsible.!” There is some 
conflict in the application of the doctrine of 
fellow-servants. In the Furnessia, the court 
held the stevedore working in the hold a fel- 





5The Terrier, 73 Fed. Rep. 265; Hermann v. The 
Port Blakeley Mill Co., 71 Fed. Rep. 853; Keily v. Al- 
lianca, 44 Fed. Rep. 97; The Frank and Willie, 45 Fed. 
Rep. 494; The Protos, 48 Ped. Rep. 919; The Helios, 
12 Fed. Rep. 782; The Dago, 31 Fed. Rep. 574; The 
Harold, 21 Fed. Rep. 428; The Kate Cann, 2 Fed. Rep. 
243 


6 The Serapis, 51 Fed. Rep. 91; The Maharajah, 40 
Fed. Rep. 784, 49 Fed. Rep. 111; The Servia, 44 Fed. 
Rep. 948; The Benbrack, 33 Fed. Rep. 687. 

7 Steel v. McNeil, 60 Fed. Rep. 105; The Phoenix, 
4 Fed. Rep. 760; The Nebo, 40 Fed. Rep. 31. 

§ The Benbrack, 33 Fed. Rep. 687. 

® The William Branfoot, 52 Fed. Rep. 390, 48 Fed. 
Rep. 914; The Eddystone, 33 Fed. Rep. 925. 

” §. C. Rep. 29, 187 U. S. 1. 

0 The Furnesia. 30 Fed. Rep. 878; Hermann v. The 
Port Blakeley Mill Co., 71 Fed. Rep. 853; The Walla- 
walla, 46 Fed. Rep. 198; The Servia, 44 Fed. Rep. 943; 
The Islands, 28 Fed. Rep. 478; The Harold, 21 Fed. 
Rep. 428; The Victoria, 18 Fed. Rep. 43. 

2 The Phoenix, 34 Fed. Rep. 760; Anderson v. 
Ashebrook, 44 Fed. Rep. 124. 

18 80 Fed. Rep. 878. 





low-servant with the man at the winch and 
cited The Harold," as authority. The same 
court by the same judge in the subsequent 
case of The Victoria,” held directly contrary 
to this ruling and cited Johnson v. Naviga- 
tion Company,’ but made no reference 
to the Furnessia. 
ferent judge holds them to be fellow-serv- 


The same court by a dif- 


ants.!7 With regard to the gangwayman 
whose duty is to give warning to the labor- 


ers at work in the hold the decisions are more 


harmonious. The weight of authority seems 
to be that they are fellow-servants. It is 
difficult to gather from the cases what effect, 
if any, the fact that the vessel is under char- 
ter party, and that loading is done by char- 
terers stevedore, has upon the liability of the 
vessel for torts to the stevedores or their em- — 
ployees. The language of the ‘‘Stevedore 
clause’ in charter parties in the different 
cases is seldom the same, consequently the 
construction and effect thereof varies with 
the particular case. Where the charter party 
1s silent as to the matter of the employment 
of the stevedore and the custom of the port 
does not otherwise provide the presumption 
would be that the stevedore is the agent of 
the ship.” 

Where the charter party is not simply an 
affreightment but amounts to a demise of the 
ship it seems that charterers would be liable 
in personam. ‘This would hardly relieve the 
vessel however in rem for charterers would 
then be owners pro hac vice. Where the 
charter party is only a contract of affreight- 
ment and the stevedore is employed by 
charterer but is injured by defective appli- 
ance furnished by the vessel the vessel is 
liable.22 It was said in Steel v. McNeil,” 
that the law is too well settled to re- 
quire argument, that an action in rem 
will lie for damages arising from defective or 
imperfect appliances furnished those em- 
ployed in receiving or discharging cargo al-- 

14 21 Fed. Rep. 420. 

15 69 Fed. Rep. 160. 

16 182 N. Y. 576. 

17 The Servia, 44 Fed. Rep. 943. 

18 Hermann v. The Port Blakely Mill Co., 71 Fed. 
Rep. 858; The Servia, 44 Fed. Rep. 948; The Islands, 
28 Fed. Rep. 478; The Victoria, 13 Fed. Rep. 48; The 
Phoenix, 34 *ed. Rep. 760. 

19 George W. Bush & Sons Co. v. Thompson, 65 Fed. 
Rep. 812. 

20 34 Fed. Rep. 760; 44 Fed. Rep. 124; 19 Fed. Rep. 
926; 2 Fed. Rep. 241. 

21 60 Fed. Rep. 105. 
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though they may be in the immediate employ 
and pay of the stevedore.~ But the decis- 
ions in some cases under such circumstances 
hold that the vessel is not liable upon the 
ground that the stevedore is an independent 
contractor.“ As between shipper or owner 
of goods, and the vessel, the vessel has been 
held liable for negligence of the stevedore, 
although the ship was under charter party by 
which charterer named the stevedore.% This 
case it is true was reversed,” but upon other 
grounds. Indeed the point appears con- 
ceded on appeal to the circuit court, that the 
stevedore was the agent of the ship, and 
his negligence the ship’s negligence, al- 
though he was selected by the charterer.” 
And when the clause reads ‘‘under direc- 
tion of the master,’’ the stevedore is an 
agent of the ship though appointed by the 
charterer.” But the better and stronger 
reason for holding the vessel responsible in 
cases of tort, even when the vessel is under 
charter, is given by Judge Benedict in the 
oft quoted case of The Kate Cann,” where he 
says ‘‘to be sure the libellant was not di- 
rectly employed by the ship owner, and it 
may be truly said that no relation by con- 
tract existed between the ship owner and the 
libellant but the libellant was trimming the 
ship owner’s ship. He was doing what was 
necessary to be done to enable the ship to 
carry the cargo in safety and the only reason 
why he was so employed was because the 
ship owner had by a contract with the char- 
ter indirectly provided for the performance 
of the service.’’ W. Hueer Fitzsimons. 
Charleston, S. C. 


22 60 Fed. Rep. 105. 

2331 Fed. Rep. 574; 38 Fed. Rep. 687; 31 Fed. 
Rep. 418; 28 Fed. Rep. 478; 4 Fed. Rep. 493; 8 Gray, 
147; 3 Gray, 349. 

24.22 Fed. Rep. 662. 

2% 40 Fed. Rep. 91. 

26 See The Keystone, 31 Fed. Rep. 412. 

27 Gerard v. Lovespring, 42 Fed. Rep. 853. 

2% 2 Fed. Rep. 241. See, also, The Joseph B. Thomas, 
81 Fed. Rep. 578; Bramble v. Culmer, 78 Fed. Rep. 
497; The Alijandro, 56 Fed. Rep. on p. 624; The 
Conde Wifredo, 77 Fed. Rep. 324. 








EASEMENT—IMPLIED RESERVATION. 
MEREDITH v. FRANK. 


Supreme Court of Ohio, June 8, 1897. 


1. Where an owner of a tract of land has made and 
maintained a private way over his land to a public 











highway, and such way is his only means of ingress 
and egress to his home, sells and conveys to another 
portion of it lying on the public highway, and jg 
thereby deprived of all access to the highway except 
by the way he had previously constructed and main. 
tained, and which passes through the granted part, 
and the facts were well understood by both parties 
at the time in such case, the way is reserved to the 
lands of the grantor by implication, although the dee@ 
contains a covenant against incumbrances. 

2. It is a general rule that one cannot derogate from 
his grant; so that, to warrant the interference of g 
way reserved by implication, it must be one of stri¢t 
necessity to the remaining lands of the grantor, Itig 
not merely a matter of convenience, and, if the 
grantor has another mode of access to his land, how. 
ever inconvenient, he cannot claim a way by implica. 
tion in the land conveyed, though he may have been 
in the use of a way over it to a public highway at and 
a long time before the conveyance, and of which the 
grantee had notice at the time. 


MINSHALL, J.: This case was argued and gub- 
mitted with the case of Baker vy. Rice, reported 
47 N. E. Rep. 657, on the assumption that each 
presented the same question, so that the affirm- 
ance of one would involve the reversal of the 
other, and e converso. But, in our judgment, 
there is a difference between the reservation of a 
way and the grant of a way by implication. The 
reservation of a way by the grantor in apparent 
derogation of his deed and its covenants stands 
upon a much narrower ground than does the case 
of a grant. In the latter case, as held in Bakery. 
Rice, a way passes by implication where it had 
been attached to the part granted by the grantor, 
and is apparent, and necessary to the reasonable 
enjoyment of the premises granted. It is not 
necessarily a way of strict necessity. Butin the 
reservation of a way by implication the 
case is different. Ordinarily a deed is taken 
most strongly against the grantor. He may in- 
sert init such exceptions and reservations as he 
desires, and the grantee, by accepting the deed, 
is held to assent to them; and therefore the 
grantor is not generally permitted to derogate 
from his grant, or disregard the covenants of his 
deed. But there seems to be a well-recognized 
exception, and that is where a grantor, by the 
sale and conveyance of a part of his land, is 
thereby deprived of all access to any public high- 
way from the part retained, and this is known to 
the grantee. In such case it is a fair inference 
that the grantor did not intend to subject him- 
self to the necessity of buying a way out; nor can 
it be inferred that the grantee, with knowledge 
of the facts, supposed that he did, particularly 
where the grantor had a well-defined way over 
the part granted to the highway in use at the 
time of the conveyance. In such case the cir- 
cumstances are such as to indicate that the deed 
does not express the real understanding of the 
parties as to the way over the land granted, and 
might have been reformed in equity. But the 
courts in such cases have pursued a more liberal 
practice, and done at law by the implication of @ 
grant what could have been accomplished in 
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equity by the reformation of the deed. 2 Washb. 
Real Prop. (5th Ed.) 319; Collins v. Prentice, 15 
Conn. 39; Brigham v. Smith, 4 Gray, 297; Parker 
y. Bennett, 11 Allen, 389-392; Seymour v. Lewis, 
13 N. J. Eq. 439, 444; Pinnington v. Galland, 
gExch.1. In the case of Collins v. Prentice, it 
issaid: ‘‘It is well settled as a part of the com- 
mon law of England that if a man having a close, 
to which he has no access except over his other 
lands, sells that close, the grantee shall havea 
way to it, as incident to the grant; for without it 
he cannot derive any benefit from the grant. 
This rule has been established for two centuries, 
and seems not to have been questioned on the 
trial,’ — citing authorities. “And although 
doubts have formerly been expressed upon the 
subject, it seems now to be well settled that, if 
the grantor had reserved that close to himself, 
and sold his other lands, a right of way would 
have been reserved,’’—citing authorities. The 
court then observes: ‘‘The way, in the one case, 
incontemplation of law, is granted by the deed, 
ahdin the other case, reserved. And although 
it is called a way of necessity, yet in strictness 
the necessity does not create the way, but merely 
furnishes evidence as to the real intention of the 
parties, for the law will not presume that it was 
the intention of the parties that one should con- 
vey land to the other in such manner that the 
grantee could derive no benefit from the convey- 
ance; nor that he should so convey a portion as 
to deprive himself of the enjoyment of the re- 
mainder. The law, under such circumstances, 
will give effect to the grant according to the pre- 
sumed intention of the parties.’’ In Brigham v. 
Smith—a case like this one—the court said: “If 
the way were expressly reserved in the deed, the 
covenants mustapply to the premises granted; 
that is, an estate with a right of way reserved or 
carved out of the fee. In the present case the 
law does for the parties the same thing, and the 
covenants apply to an estate with this way of 
necessity reserved.”’’ It is, then, a question of in- 
tention, and the mode of determining it by refer- 
ence to the necessity of the way may be regarded 
a arule of property, and, in this view, no more 
permits a grantor to derogate from his grant 
than does any similar rule; for, under the rule, a 
way over the land granted is reserved to the 
grantor, under a legal construction given the 
deed in connection with the circumstances creat- 
ing the necessity. 

Itis plain from the facts found that the way in 
question was one of strict necessity to the land 
Tetained by Samuel Meredith on his convey- 
ance to his son William of the tract on the 
National road, and the plaintiffs below have 
Succeeded to his rights. At the time of 
this conveyance, which was in 1872, he owned 
30 acres, in the form of a parallelogram, 
With one of its short sides on the road. His 
home was at the opposite end. From his home 
tothe highway was a well-defined way then in 
se, which afforded his only means of access to 





his home. He then sold and conveyed to his son 
the 135 acres lying on the highway, the private 
way of his father to the remainder of his lands 
being apparent, and well known to his son. But 
it is said that Samuel Meredith had a way over 
his remaining lands toa highway. This, how- 
ever, according to the finding, was simply by 
‘‘sufferance.’’ It constituted at most a license, 
and could have been revoked atany time. A way 
that defeats the implication of one by necessity 
must be a way of right, and not a mere license. 
Besides, this supposed way was abandoned in 
1867, and has not since been used; so that, what- 
ever right the grantor may have had has long 
since been lost by abandonment. It had not 
ripened into a way by prescription when aban- 
doned. It is also claimed that under the power 
given township trustees, on application, to es- 
tablish township roads, a way could have been 
obtained ; and therefore there is no ground inany 
case on which a way by necessity can be claimed 
in this State. This does not, as we think, alter 
the case. Whether a road can be obtained in that 
way will depend upon the opinion of the trustees 
and of the viewers whether it is necessary, and 
should be established. It cannot be had for the 
asking, and in no case without making compen- 
sation for the land taken. The necessity for a 
way cannot be removed by the fact that one may 
be purchased from somethird person. Collins v. 
Prentice, 15 Conn. 39. It is the fact that no way 
then exists that can be had without purchase by 
which the grantor can have access to his remain- 
ing lands, that raises the implication of a right 
reserved to an existing way over the land granted. 

There is another finding in the case, not, how- 
ever, probably material to its disposition, and 
that is, that from the making of the deed, in 1872. 
Samuel Meredith and his subsequent grantees of 
part of the land, continued to use the way as he 
had done before the grant, without let or hin- 
drance, until the time of his death, and that the 
same use was made ofit until the death of his 
widow, which occurred in 1888, whereby both 
parties indicated, for some 16 years, that their 
understanding of the deed was in accordance with 
the construction the law places on it. We see no 
error in the record, and the judgment is there- 
fore affirmed. 

Notrt.—Recent Decisions on Implied Grant or Res- 
ervation of Easement.—On a grant of land to which 
there is no access except by a private road laid out 
and used by the grantor over his other lands, a right 
to use the road passes as a way of necessity. Barnard 
v. Lloyd (Cal.), 24 Pac. Rep. 658, 85 Cal. 181. The 
public, leaving a highway to avoid impassable ob- 
structions, are not warranted in the use of adjacent 
lands to a greater extent than is absolutely necessary 
for the purposes of travel. White v. Wiley, 13 N. Y. 
S. 205, 59 Hun, 618. Though the owner of the fee in 
the premises condemned for depot grounds owns an 
adjacent lot, he has no right of passage over the rail- 
road grounds, except at public crossings. Lyon v. 
McDonald (Tex.), 14 S. W. Rep. 261, 78 Tex. 71. The 
owner of land opened and maintained a private way 
from one part of his land over another part to the 
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highway, and the way was ry for to the 
land. After his death, on partition, the part of the 
land on the highway was allotted to his widow, and 
the balance was sold by order ofthe court. Held, 
that the purchaser took an easement in the road. 
Ellis v. Bassett (Ind.), 27 N. E. Rep. 344. Where 
one conveys premises inaccessible except by passing 
over those of the grantor, he conveys by implication a 
right of way over his own premises; and, where a 
conveyance under such circumstances is recorded, 
the assigns ofthe grantor and of the grantee take with 
notice, and succeed to the rights of their grantors. 
Chase v. Hall, 41 Mo. App. 15. The owner of land 
sold it in three parcels. There was a schoolhouse lot 
in one corner. The first parcel sold was next to a high- 
way, but did not include a strip back of the school- 
house lot. The second parcel sold was next to the 
plaintiff, and was the one farthest from the highway. 
It was bounded on one side by the middle parcel, and 
on the others by the land of strangers, over which no 
right of way isshown. The middle parcel includes 
the strip back of the schoolhouse lot, and was sold to 
the defendant. For some years before and after the 
defendant’s purchase there was a traveled way over 
the defendant’s parcel from the plaintiffs to the 
schoolhouse lot, and over that to the highway. Held, 
that there was a way of necessity over the defendant’s 
land tothe schoolhouse lot, though no right of way 
over that lot was shown. Whitehouse v. Cummings 
(Me.), 21 Atl. Rep. 743. Plaintiff led a drain through 
land owned by him from his cellar to the line of the 
streetin order to carry off water which always, in wet 
weather, oozed through the ground into the cellar. 
There was no other way of draining the cellar. Af- 
terwards plaintiff conveyed part of the land in which 
the drain was laid to defendant, but there was no 
mention of the drain or reservation of the right 
thereto in the deed. There was evidence that de- 
fendant knew of the drain at the time of the con- 
veyance. Held, that plaintiff’s right to the drain 
existed as a necessity. Christian Moerlein Brewing 
Co. v. Fasse (Ohio Com. PI.), 24 Wkly. Law Bull. 
182. A deed conveying land expressly bounded 
by the side of a highway, the fee of which is in 
the grantor, impliedly grants an easement of light, 
air, and access in the adjoining half of the highway, 
of which the grantor cannot, after the road is discon- 
tinued, deprive the grantee. Holloway v. Delano 
(Sup.), 18 N. Y. S. 704, 26 Abb. N.C. 190. A convey- 
ance of land, which was accessible from the public 
highway, provided that the grantee might have the 
right to use in common with others as a pass-way a 
strip of land 11 feet wide, lying between the land con- 
veyed and the grantor’s land, so long as the same was 
used by the grantor for the same purpose. Held, 
that no easement was created by implication, and the 
pass-way might be closed as such, at the pleasure of 
the grantor of the land conveyed. Batchelder v. 
National State Capital Bank (N. H.), 22 Atl. Rep. 592. 
The rule that, where land is conveyed by a deed de- 
scribing it as bounded on a road, the fee of which is 
in the grantor, the grantee acquires aright of way 
over such road, is not limited to city and village 
lots. Baker v. Mott, 28 N. Y. S. 968, 78 Hun, 141. 
When a deed bounds the land conveyed by an ex- 
isting highway, the fee of which is in the grantor, 
there is an implied grant of private easements 
therein, of which the grantor cannot, after the discon- 
tinuance of the highway by act of law, deprive the 
grantee. Holloway v. Southmayd (N. Y. App.), 34 N. 
E. Kep. 1047, 189 N. Y. 390. Where land of cotenants 
is allotted in partition, there is an implied grant of a 











“way of necessity” over other land allotted to the 
county road, if that is the only way to reach the high. 
way. Blum v. Weston (Cal.), 36 Pac. Rep. 778. Plaint. 
iff’s only outlet through the mountains was by a pags. 
way down acreek bed on defendant’s land, allotted 
her in partition by deed reserving the right of way 
up and down the branch, “with the run of the 
branch; the holder having the right to put gates 
across.””’ Some of the other heirs, who had land 
above, testified that the reservation was only for 
them, but other disinterested neighbors swore tog 
public user as of right for from 19 to 36 years. Held, 
that the right of way was not merely permissive, and 
defendant must be enjoined from obstructing it. May 
v. Blackburn (Ky.), 25 S. W. Rep. 112. The mere 
fact that a strip of land, if used as‘an alley, would bea 
great convenience to property, does not make it a way 
of necessity. Field v. Mark (Mo. Sup.), 28 S. W. Rep, 
1004. No right of way from necessity exists acrogg 
the remaining land of the grantor where the land to 
which such right of way is claimed is surrounded on 
three sides by the sea. Kingsley v. Gouldsborough 
Land Imp. Co., 29 Atl. Rep. 1074, 86 Me. 279. Plaint- 
iff purchased part of a city lot on which was a house 
with a bay window on the first floor and another 
window on the second floor, overlooking the remain- 
ing portion of said lot, and five feet distant from the 
boundary line thereof. The windows were the only 
means of admitting light to their respective rooms. 
Afterwards defendant purchased the remaining por- 
tion of said lot, and intended to erect a building on 
the line of his lot, which would diminish the light ad- 
mitted to plaintiff’s windows. Held, that plaintiff 
could not restrain the construction of such building. 
Robinson v. Clapp, 32 Atl. Rep. 939, 65 Conn. 365. The 
owner of a double dwelling house, the division wall 
of which was only of plank and plaster, about 212 
inches thick, and through which the joists of the 
building extended, being supported by partition 
walls of the two houses, which were about 6 feet 
from the division wall, conveyed one-half of the house 


and then the other, the deed to each grantee describ- | 


ing the land conveyed as bounded by the center of 
the division wall. Held, that the first grantee did 
not take, as against the second grantee, an easement, 
by implied grant, for the support of the joists by the 
partition wall on the land of the second grantee, 80 
as to render the second grantee liable, irrespective of 
negligence, for injuries caused to the house of the 
first grantee by the removal of the wall, no damage 
to the division wall being done. Whiting v. Gaylord, 
34 Atl. Rep. 85, 66 Conn. 337. Where, by agreement 
between tenants in common, the land was divided by 
commissioners, and a tract deeded to each tenant, 
and it was the intention of the commissioners and all 
the parties that the grantee of a certain tract should 
have aright of way over another tract, though the 
deeds were silent {as to such right of way, but it was 
shown on the commissioner’s plat, and was used for 
two years after the deeds were made, and was the 
only outlet to the turnpike from the tract to which it 
ran, a purchaser of the tract on which the right of 
way was located, who bought with notice of the ¢t 
cumstances junder which the land was divided, will 
be adjudged to have bought subject to the right of 
way. Burress v. Barbee (Ky.), 33 S. W. Rep. 4% 
The plaintiff and defendant, owners in severalty of 
adjoining lots, pursuant to a mutual agreem 

erected thereon buildings corresponding in size, hav- 
ing the stairs, hallways, skylights and heating app® 
ratus in common. Held, a grant to each of an ease 
ment in so much of the stairs, halls, and skylight 5 
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situated upon the lot of the other; that the easement 
of each in the property of the other is owned in sev- 
eralty. Barr v. Lamster (Neb.), 66 N. W. Rep. 1110. 
When a parcel of land held in common is severed into 
two tracts by quitclaim deeds simultaneously inter- 
changed by the tenants in common, and there isa 
store on one of the two lots, with a window through 
which light and air is received across the other lot, 
such window cannot be closed by the owner of the 
latter lot if the influx of light and air is reasonably 
necessary to the beneficial enjoyment of the store. 
Greer v. Van Meter (N. J. Ch.), 33 Atl. Rep. 794. 
Where defendants, owning lands on all sides of a strip 
of land dedicated in the deeds to them, and in maps 
referred to in the deeds, as a street, though not ac- 
cepted as such by the public, conveyed ja lot abut- 
ting on the {strip with reference to the strip asa 
boundary, referred to it as P street, the grantee se- 
cured an easement in the strip, the obstruction of 
which by his grantors he was entitled to have en- 
joined, though at the time of the conveyance defend- 
ants were using the strip in a manner inconsistent 
with the existence jof the right of .way, with the 
grantee’s knowledge. Haight v. Littlefield (N. Y. 
App.), 41 N. E. Rep. 696, 147 N. Y. 338. 













JETSAM AND FLOTSAM. 


LIABILITY OF ELECTRIC LIGHT COMPANY FOR DEATH OF 
TELEGRAPHIC LINEMAN COMING IN CONTACT WITH WIRE 
NOT INSULATED. 

In the case of Newark Electric Light, ete. Co. v. 
Garden, the United States Circuit Court of Appeals 
forthe third circuit had before it aclose question, 
according to the syllabus, which fairly represents the 
decision. What the court ruled was that an electric 
light company, which maintains wires carrying an 
electric current of high power on poles used, in com- 
mon with it, by other companies for the support of 
their wires, owes to an employee of one of such other 
companies, who is unlawfully upon the pole, in pur- 
suance of the common right, the duty of exercising 
ordinary care to keep its wires so safely insulated as 
to prevent injury to such employee, though, in the 
performance of his work, he may enter upon a sep- 
arate cross-arm of the electric light company, or ac- 
cidentally touch its wires. The court, in his opinion, 
written by Dallas, Circuit Judge, while conceding 
that the deceased may have been technically a tres- 
passer upon the cross-arm of the defendant’s pole, 
yet nevertheless held that the circumstances were 
such that the defendant was bound to anticipate that 
the linemen of other companies using the pole might 


arm, and was bound to exercise reasonable care to 
the end that such place of support should not, by the 
failure to keep its wire insulated, become a death 
trap tosuch lineman. The court repelled the idea 
that because one is technically a trespasser upon the 
Property of another, the latter owes him no duty of 
taking care to prevent killing or injuring him. The 
true question was, was the deceased a trespasser in 
any such sense as would excuse the defendant for the 
negligence resulting in his death. On the question 
the court cited Schilling vy. Abernethy, 112 Pa. St. 
437, 8 Atl. Rep. 792; Ry. Co. v. MeDonald, 152 U. 8. 
%2, 14 S. C. Rep. 619. Acheson, Circuit Judge, 
dissented, on the ground that it did not appear that 
the defendant had violated any duty which it owed to 
the deceased in not taking care that this wire be kept 









have occasion to support themselves upon its cross- 





insulated, and that the deceased, being an experienced 
lineman, met his death in consequence of a danger of 
which he had knowledge and of which he had been 
frequently warned. Being a volunteer, he assumed 
the risk of the calamity that overtook him.—American 
Law Review. 


THE RIGHT TO THROW STEREOPTICON VIEWS ON 
BUILDING. 

The Western Law Journal says: “A very interest- 
ing case is before one of the western courts for deter- 
mination, and the result is awaited with much anx- 
iety. A party owns a building Having a large plain 
wall, painted so as to make a splendid surface for 
stereopticon views. A stereopticon company secures 
the right of locating its instruments upon an adjoin- 
ing building, and throws its views advertising soap, 
tooth powder, etc., upon this wall, to the owner’s an- 
noyance. He seeks an injunction restraining the 
stereopticon company from such use of his pr°mises, 
claiming that it is similar to the posting of bills there- 
on, and if he cannot secure relief, it is equivalent to 
granting the defendant company an easement in his 
property. It presents a novel question, and the de- 
cision will be a step in a new direction.” 

We suppose the complainant will claim that the wall 
of the building comes to the full line of the vacant lot 
and that the owner of the vacant lot could build his 
wall so as to touch the building and not trespass upon 
the rights of the owner of that building; if so, that 
the artist could throw his views upon the wall of that 
building and that the view would be upon the land of 
the man who owns the vacant lot, and that by throw- 
ing the view of a proper subject upon the wall no in- 
jury was done to any one. 

The counsel, waxing eloquent, will probably say, 
“Could the Lord be enjoined from throwing a shadow 
upon the wall? If not, can one of his children?”’ And 
the counsel for the owner of the building will claim, 
and perhaps correctly, that the complainant cannot 
throw views upon the side of his building and thereby 
use his wall for the purpose of an exhibition, draw 
crowds of people around his building, and thereby in- 
jure his business, with impunity. 

We have no doubt the complainant would be liable 
if he should carry the exhibition of these views to 
such an extent as to create a nuisance. If the build- 
ing comes flush to the land of the owner of the vac- 
ant lot, could not the owner throw views upon the 
wall? We doubt if any court would enjoin an artist 
for occasionally throwing proper views upon a side 
wall, which did not interfere with the occupancy of 
the premises or injure anyone.—J. B. B. in Chicago 
Legal News. 








BOOK REVIEWS. 


AMERICAN STATE REPORTS, VOL. 55. 

As each volume of this sterling series of reporters 
made its appearance, the examiner cannot fail to be 
impressed with the care and discrimination of the 
editor in the selection of cases for publication, and 
the great value of the many exhaustive annotations. 
In this volume are to be found some of exceptional 
merit. We call particular attention to the exhaustive 
note on “the place of the contract” appended to the 
ease of McGarry v. Nicklin (Ala.), also reported in 
110 Ala. 559. The same might also be said of the note 
on “contracts between mortgagor and mortgagee to 
waive or release equity of redemption,” following the 
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case of Bradbury v. Davenport (Cal.),114 Cal.593. In 
connection with the Indiana case of Commissioners v. 
Heaston, 144 Ind. 583, isa valuable note on “the ef- 
fect of the allowance or rejection of claims against 
counties and other municipal corporations.” A good 
criminal law case is Klock vy. State (La.), 48 La. Ann. 
67. It has a long note on subject of ‘‘validity of sen- 
tences differing from those authorized by law.” Ala- 
bama & Vicksburg Railway Co v. Jones (Miss.), 73 
Miss. 110, is an important case on subject of validity 
of a release and discharge made by one in ignorance 
of his rights. It has an exhaustive note on the “ig- 
norance of one’s rights as a ground of relief.”’ Powell 
v. Wade, 109 Ala. 95, has also a note on the subject of 
“suits by undisclosed principals upon contracts made 
with their agents.”” The American State Reports is 
published by Bancroft-Whitney Co., San Francisco. 


GENERAL DIGESTS, VOLS. 1, 2 AND 3. 

These volumes belong to whatis known as the “new 
series” of general digests published by the Lawyers’ 
Co-operative Publishing Co., Rochester. Volume 1 
which made its appearance some time ago contained 
all the published decisions between September Ist, 
1895, and July 1, 1896. Volume 2, before us, contains 
all the reported decisions between July 1, 1896, 
and January 1, 1897. Volume 3contains such de- 
cisions from January 1, 1897, and July 1, 1897. These 
volumes cover all the reported decisions of all the 
courts in the United States, of the higher courts of 
England and the Supreme Court of Canada with 
many important cases from other Canadian courts. 
It has references to all reports including State re- 
ports, law journals and law newspapers. It will thus 
be seen that each volume embraces a period of six 
months. A special feature of these volumes is the 
citation in connection with the digested opinions of 
authorities from other jurisdictions which the court 
relied upon or the cases which it criticised, distin- 
guished, limited or overruled, and also-a compilation 
of the authorities on important points raised by the 
decisions. The great value of this feature to the 
searcher for precedents will be readily understood. 
The manner in which these digests have been pre- 
pared is manifestly first-class in every regard. In 
fullness of statement and accuracy, the syllabi are es- 
pecially to be commended. The liberal references to 
all reports renders the volume of especial value, as 
every examiner will doubtless find in his library 
some reports to which references are made. In point 
of typographical appearance and arragnement, no 
criticism can be offered and we predict for this series 
of digests great popularity. 


PROBATE REPORTS ANNOTATED. 

The series of which this is the initial volume is, in 
a sense, asuccessor to the “American Probate Re- 
ports, which has been published for the past sixteen 
years and is recognized by the profession as of un- 
doubted merit. This new series as stated by its 
editor “‘aims at the retention of every element that 
has given stability and popularity to its predecessors 
but will seek to further augment their usefulness by 
extending the annotation along all the lines of con- 
tract that in any way contribute to the proper evolu- 
tion of our probate law.”? The student of probate 
law and particularly the practitioner in probate 
courts will find this series of reports of inestimable 
value. The evident care with which which the lead- 


ing cases are selected and the many and exhaustive 
annotations with which the volume abounds, are 
guarantees of its usefulness andjmerit in the peculiar 
domain of law which it is intended to illuminate. The 
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volume has nearly eight hundred pages, has an ex. 
cellent index and is beautifully printed. Published 
by Baker, Voorhis & Co., New York. 


HOCHHEIMER’S CRIMES AND CRIMINAL PROCEDURE, 

This volume of nearly six hundred pages treats ip 
an admirably concise and clear manner of the law of 
crimes and criminal] procedure as established in the 
United States and administered in the State and ng. 
tional tribunals. The author is a Baltimore practi. 
tioner, who is well known to readers of the CenTRa, 
Law JOURNAL as a law writer of ability. Though 
not so large assome works upon the subject of crimes 
the author of this has managed by conciseness of 
statement and absence of repetition to exhaust the 
subject. One of Mr. Hochheimer’s valuable traits, ag 
noticed heretofore by the editor of this journal, is 
condensation of statement and clearness of expres. 
sion, a style which might well be imitated by many 
ofthe law writers of the day. There seems to be an 
exhaustive citation of authorities. The book is ad- 
mirably prepared in point of mechanical work both 
as to printing and binding. It is published by Har. 
old B. Scrimger, Baltimore. 








WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
R t Decisi . and except those Opinions in 
which no Important Legal Principles are Dis: 
cussed of Interest to the Profession at Large. 
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1. ADMINISTRATION — Widow’s Property Rights.—A8 
against general creditors and heirs of a decedent, his 
widow is entitled, where part of his land is sold to pay 
his debt secured by mortgage thereon, to be reim 
bursed out of his personalty and other real estate, 80 
that she may obtain the value of her statutory third of 
the real estate of which he died seised.—SHOBBE ¥- 
BRINSON, Ind., 47 N. E. Rep. 625. 

2. ADVERSE PossESssioN—Duration.—Ten years’ ad- 
verse possession of land is sufficient to confer a title 
capable of being actively asserted, if facts are proved 
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from which it may be inferred that the State bas parted 
with its title. —-DUREN v. Kez, 8S. Car., 27S. E. Rep. 875. 

3, APPEAL—Agssignments of Error.—When the only 
rulings assigned as error by a plaintiff are the sustain. 
ing of defendants’ demurrers to the complaint, and no 
such rulings were in fact made, as shown by the rec- 
ord, a ruling actually made, but not assigned as error, 
carrying back plaintiff's demurrer to the answer, and 
sustaining it against the complaint, will not be re. 
yiewed.—BALD WIN V. SUTTON, Ind., 47 N. E. Rep. 629. 

4, APPEAL—Finality of Decision.—An order overrul- 
ing a demurrer to a petition seeking to vacate a decree 
entered by default is not a final decision subject to re- 
yiew on appeal or error.—THOMAS V. THOMAS, Colo., 50 
Pac. Rep. 211. 

§. APPEAL—Revival of Right.—Where judgment was 
formaily entered, and an appeal was not prayed within 
the time prescribed, a subsequent order denying a 
new trial on condition of partial remittitur, which was 
complied with, did not revive the right of appeal.— 
BURCHINELL V. BENNETT, Colo., 50 Pac. Rep. 206, 

6. ARREST—Necessity for Warrant.—A police officer, 
upon seeing the agent of a beer company make a gift 
ofa bottle of beer to athird person, upon the agent’s 
premises, during the time when gifts of intoxicating 
liquors were prohibited by law, is empowered to ar- 
rest the agent, without a warrant under Rev. St. 1894, 
§1771 (Horner’s Rev. St. 1896, § 1702), providing that a 
police officer is a peace officer authorized to arrest any 
person violating a State law, until a legal warrant can 
be had.—WESER V. WELTER, Ind., 47 N. E. Rep. 639. 

7. ASSIGNMENT—Construction.—After a bank had as- 
signed part of the notes executed to it by a firm, the 
firm assigned to the bank a note to secure “the in- 
debtedness” of the firm “to said bank,” with provision 
that, if any amount remained after payment of the 
firm’s notes, it should be applied on the note of a third 
person: Held, thatthe notes assigned by the bank, 
as well as those still held by it, which were less than 
the security, were entitled to share in the security, 
though the amount of all the notes exceeded the secu- 
tity—GERMAN NAT. BANK V. FIRST NAT. BANK, Tenn., 
418. W. Rep. 1070. 

8, ATTACHMENT—Appeal—Review.—Where it is sought 
to sustain an attachment on the ground that the 
debtor had made, or was making a transfer of his 
property with intent to cheat, hinder, delay, or de- 
fraud his creditors, and an issue is made by a traverse 
of the attachment affidavit, and proof by affidavit and 
oral testimony is offered, and the trial court dissolves 
the attachment, this court will not reverse the deter- 
mination of the trial court if there is evidence to sup- 
port the decision rendered.—OITIZENS’ BANK OF ENID 
V. GILROY, Okla., 50 Pac. Rep. 122. 

9. ATTACHMENT—Election of Remedies.—The owner 
of property unlawfully seized under attachment 
against another person may either intervene in the at- 
tachment suit or sue in replevin or in trover for con- 
version.—H ANNAN V. CONNETT, Colo., 50 Pac. Kep. 214. 

10. ATTACHMENT—Exemptions—Waiver.—A petition 
in an action for damages for the unlawful taking by 
attachment of certain chattels of plaintiff alleged that 
Plaintiff was a resident of the State of Kansas, and de- 
fendant a corporation organized under the laws of the 
State of Missouri; that the property was taken in an 
action brought in the State of Arkansas, where plaint- 
iff was temporarily staying, for a debt contracted 
wholly in Kansas, where the defendant was conduct- 
ing a mercantile business; that said property was ex- 
émptin Kansas, but not exempt where seized; that 
Plaintiff notified defendant at the time of the levy, and 
also the sheriff who made the levy, that he claimed the 
Property as his exempt property; and that he did not 
interpose any defense whatever in the attachment ac- 
tion, allowing it to proceed to a judgment, and the at- 
tached property to be sold, without any further pro- 
test or effort on his part: Held, that a demurrer to 
the petition was properly sustained.—WILLIAMSON V. 
Kansas & T. Coat Co., Kan., 50 Pac. Rep. 106. 





11. BANKS — Insolvency — Title to Certificate De- 
posited.—An insolvent bank took a certificate on a 
second bank on a deposit to the credit of the 
holder thereof, when its officers knew it was in- 
solvent, and a few hours thereafter it was closed. 
Next day a third bank received said certificate, 
and collected it from the second bank, and ap- 
plied the amount on a pre-existing debt due from 
the insolvent bank to it: Held, that the third bank 
was not a bona fide holder, and hence it was liable to 
the depositor for the amount of the certificate.—Har- 
Ris V. FIRST NAT. BANK OF JOHNSON City, Tenn.,41 8. 
W. Rep. 1084. 


12. BILLS AND NOTES—Promissory Note—Sureties.— 
Where the holder of a promissory note agreed with 
the maker thereof, for a valuable consideration, to 
extend the time of payment of such note for a period 
of 90 days if the sureties consented to such extension, 
held, that the contract of extension was made condi- 
tional upon the assent of the sureties, and that under 
such a contract the sureties were not released.—KUHL- 
MAN V. LEAVANS, Okla., 50 Pac. Rep. 171. 


18. CARRIERS—Delivery of Freight—Bill of Lading.— 
Where one ships goods consigned to the order of him- 
self, with direction to notify B, who was the purchaser 
and ultimate consignee, and sends the bill of lading, 
requiring delivery of the goods on production of the 
bill of lading properly indorsed, together with a draft 
on B, to a bank, the bill of lading to be delivered to B 
on payment of the draft, the carrier is not liable for 
delivering the goods to B, who paid the draft to the 
bank, though the bill of {lading was not produced, 
and though part of the draft was not paid till af- 
ter delivery of part of the goods; and it is imma- 
terial that the bank subsequently became insolvent, 
and failed to remit proceeds of the draft.—WITT vy. 
East TENNESSEE & W. N. ©. R. Co., Tenn., 418. W. Rep. 
1064. 


14. CHATTEL MORTGAGE—Failure to Record.—Under 
the laws of this territory, providing that a mortgage of 
personal property is void as against creditors of a 
mortgagor unless the original or an authenticated 
copy thereof be filed by depositing the same in the of- 
fice of register of deeds of the county where the prop- 
erty mortgaged, or any part thereof, is at such time 
situated, if the mortgagor makes an assignment for 
the benefit of creditors prior to the filing provided for 
in the statute, and before the mortgagee has taken 
possession of the property under his mortgage, the 
assignee will take the property exclusively for the 
benefit of the creditors, and free from any preference 
in behalf of the mortgagee.—First NaT. BANK OF EL 
RENO V. SALYER, Okla., 50 Pac. Rep. 76. 


15. CHATTEL MORTGAGES—Illegal Preferences—Estop- 
pel.—Where an insolvent debtor makes conveyance of 
the whole of his property by chattel mortgage to one 
or more of his creditors in good faith for the security 
of a bona fide indebtedness, although in exclusion of 
other creditors, the transaction lacks the essential 
elements of a trust for the benefit of creditors, and 
cannot be brought within the range ef the statutes re- 
lating to voluntary assignments. The statute regulat- 
ing and permitting voluntary assignments by insolv- 
ent debtors for the benefit of creditors was not in- 
tended to, and does not, affect or qualifyjthe rights of 
such debtors to make preference among their credit- 
ors, under section 4, ch. 27, St. 1893.—SMITH McCCORD 
Dry Goops Co. v. JOHN B. FARWELL OO., Okla., 50 
Pac. Rep. 149. 


17. CONSTITUTIONAL Law — Legislative Control of 
Cities.—Acts 1891, p. 47, § 1, empowering cities of a cer- 
tain population to exclude the institution or mainte- 
nance of any business avocation on the property front- 
ing on a boulevard, violates Const. art. 2, § 30, declaring 
that no person shall be deprived of property without 
due process of law, as the ‘‘use” of property is “prop- 
erty” itself, within the meaning of the constitution.— 
CiTy OF ST. LOUIS V. DoRR, Mo., 418. W. Rep. 1095. 
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18. CONTINUANCE—IIInegs of Counsel.—For a judge to 
allow exercise of his discretion on application for con- 
tinuance to be controlled by his custom to require 
clients to employ other counsel when the counsel en- 
gaged are too sick to conduct the case, and it has long 
been on the docket is error.—VARN V. GREEN, S. Car., 
278. E. Rep. 862. 


19. ConTRACT—Building Material.—Where plaintiff 
has alleged that A, through her husband, as her agent, 
purchased from plaintiff certain material for use in 
building a house on her separate real estate, and after 
the material was used promised to pay for it, plaintiff 
cannot show that before the commencement and at 
the time of the construction of the house defendant 
made an application to borrow part of the money to 
pay for its construction.—RUSSELL V. STONER, Ind., 47 
N.E. Rep. 645. 


20. CONTRACTS—Conditional Liability — Guaranty.— 
One Gcontracted: “Onor before sixty days, I, G,do 
hereby agree to pay B, or order, out of the profits real- 
ized by me from my business of packing raisins at M 
during the present season, the sum of $310 in gold coin 
of the United States of America.” A few days there- 
after G sold his interest in the raisin business, and 
made no profits therefrom for that season: Held, that 
G never became liable on the contract.—BAGLER V. 
COHEN, Oal., 50 Pac. Rep. 4. 


21. CONTRACTS—Liability—RevVival after Discharge. 
—The liability on a debt discharged by proceedings in 
insolvency may be revived by a subsequent oral prom- 
ise to pay, if unequivocal and unconditional.—Lam- 
BERT V. SCAMALZ, Cal., 50 Pac. Rep. 13. 


22. CONTRACTS — Validity. — A contract to furnish a 
free site for a county court house, in consideration of 
its being built thereon, is not void as against public 
policy. — IsLAND COUNTY V. BABCOCK, Wasb., 50 Pac. 
Rep. 55. 


23. CORPORATIONS — Agents — Appointment. — At a 
meeting of the directors of a reduction company one 
of the directors was authorized to take entire charge 
of the company’s business. He immediately did so, 
and made all contracts and purchased all material for 
the company. He also contracted as agent with mine 
owners to operate their mine, and reduce the ore at 
the company’s works, and hired the laborers in the 
mine. The vther directors knew and approved of this 
move: Held, that the question of the agency of the di- 
rector in operating the mine was for the jury.—BoBIN- 
SON REDUCTION CO. V. JOHNSON, Colo., 50 Pac. Rep. 
215. 


24. COUNTIES — Liability for Officers’ Neglect. — A 
county, being a subdivision of the State for govern- 
mental purposes, is not liable for injuries caused by 
the negligence of its officers in constructing a bridge, 
unless a right of action is expressly given by statute.— 
BOARD OF COM’RS OF JOHNSON COUNTY V. REINIER, 
Ind., 47 N. E. Rep. 642. 


25. COUNTY WARRANTS — Payment.—Warrants issued 
by acounty court, acting as fiscal agent of the county, 
in compromise of claims against the county for serv- 
ices rendered, are not judicial decisions upon the 
validity of the claims; hence the county treasurer is 
bound by a subsequent order issued by such court pro- 
hibiting their payment. — FRANKL V. BAILEY, Oreg., 50 
Pac. Rep. 186. 

26. COURTS- MARTIAL — Attorneys — Privileges. — The 
allowance of counsel to a person prosecuted before a 
court-martial organized under the laws of the State is 
not a matter of courtesy, since Const. art, 1, § 8, de- 
clares that, ‘‘in any trial in any court whatever, the 
party accused shall be allowed to appear and defend 
in person, and with counsel, as in civil actions.”— 
STATE V. CROSBY, Nev., 50 Pac. Rep. 127. 

27. CRIMINAL Law. — Burglary.—In a prosecution for 
burglary, the possession by the defendant, recently 
after the burglary, of property stolen at the time of 
the burglary, is, if unexplained, a circumstance tend- 





ing to show the guilt of the burglary of the person 
having such possession, but no presumption of law of 
guilt of either the theft of such property or of the 
burglary arises from such possession; and it ig held 
error for the trial court to instruct the jury that «4p 
one is found in the exclusive possession of recep 
stolen property, the law presumes that he is the thief 
and the burden is on him to show that he came hon. 
estly into the possession of such property .”—JoOHNsoy 
v. TERRITORY, Okla., 50 Pac. Rep. 91. 

28. CRIMINAL Law — Change of Trial Judges. — Upon 
an application for a change of trial judges, under. seg. 
tion 5138 of the statutes of this territory (St. Okl, 1898, 
as amended; Laws 1895, p. 196), the facts and circum. 
stances showing the prejudice of the presiding judge, 
or other grounds for such change, must be shown by 
the affidavit of the defendant; and unless from the 
facts and circumstances stated in such affidavit it rea. 
sonably appexrs that such bias or prejudice on the 
part of such judge exists, or other cause for such 
change be shown, the presiding judge may, in the ex. 
ercise of his judicial discretion, refuse such applica- 
tion.—Cox v. UNITED STaTES, Okla., 50 Pac. Rep. 176, 

29. CRIMINAL LAW — Insanity — Res Judicata. — The 
trial judge did not err in refusing to grant the applica 
tion for an inquisition of lunacy, involving, if granted, 
a consideration of a question of insanity of a date 
prior to the trial by the jury of the plea of insanity, 


and not involving a question of insanity arising after . 


conviction.—STaTE v. PoTTs, La., 22 South. Rep. 738. 

30. CRIMINAL Law—Jeopardy — Robbery.—There was 
no jeopardy, where an information for robbery did not 
allege the ownership of the property taken. — PEOPLE 
v. AMMERMAN, Cal., 50 Pac. Rep. 15. 

31, CRIMINAL LAW—Rape.—A conviction of the crime 
of rape is not necessarily unlawful because based upon 
the unsupported testimony of the prosecuting witness, 
—Tway V. STATE, Wyo., 50 Pac. Rep. 188. 


32. CRIMINAL PRACTICE—Larceny — Indictment.—An 
indictment for larceny is not bad on motion in arrest 
of judgment on the ground that it fails to state a pub- 
lic offense, because it describes and values several 
articles collectively, instead of separately. — Epson y. 
STATE, Ind., 47 N. E. Rep. 625. 

33. CRIMINAL PRACTICE — Perjury—Indictment.—Un 
der Pen. Code, § 808, making justices of the supreme 
court judges of the superior courts, justices of the 
peace, and police magistrates in cities and towns, 
magistrates on a preliminary examination of one 
charged with crime before a judge of the superior 
court, such judge has no other or greater powers than 
a justice of the peace or other officer when exercising 
the functions of a magistrate, and the county clerk 
cannot legally administer oaths to witnesses; and this 
though there is nothing in the statute which requires 
the magistrate to personally swear the witnesses, oF 
negatives his right to have the service of the clerk for 
such purpose.—PEOPLE.V. COHEN, Cal., 50 Pac. Rep. 2. 

34. DECEIT — Sale of Lands — Misrepresentations. - 
Where a vendor’s agent has misrepresented lands sold 
by him, and there is no attempt on the part of the pur 
chaser to rescind, he may bring his action for decelt 
only against the agent, unless he can trace some con 
nection between the principal and the agent, and 
thereby charge the principal with responsibility for 
the agent’s misrepresentations.—MayYo V. WAHLGRBBS, 
Colo., 50 Pac. Rep. 40. 

35. DECEIT—Sale — Misrepresentation.—In an action 
for damages for deceit and fraudulent misrepresent 
tions in the sale of water and light plants by defend 
ant, a private corporation, to plaintiff, a municipal 
corporation, it appeared that defendant owned water 
works, electric light and gas plants, sources of water 
supply, mains, and other property; that defendant 
represented, in specific figures, the daily flow from 
certain water sources, the number of feet of new col 
duit sound and in good condition, the number of feet 
of iron mains,and the annual net income from the 
business: Held, that these were representations of 
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facts on which plaintiff could rely, though it had made 
a partial examination of the property before the sale. 
—oiry OF TACOMA v. TacoMa LIGHT & WATER CO., 
Wasb., 50 Pac. Rep. 56. 

36, DIVORCE — Contempt of Court.—In contempt pro- 
ceedings for not obeying a decree of the court ordering 
the respondent to pay alimony, the burden is upon 
him to show his inability to obey the decree.—STAaTE V. 
suirH, Wash., 50 Pac. Rep. 52. 

31. ELECTIONS — Ballots — Emblem of Party.—Under 
Laws 1894, p. 62, § 18, declaring it “lawful to designate 
the political party, or nominating committee, by which 
each list of candidates is nominated, by an appropriate 
emblem or design, such as a flag, eagle, rooster, or 

other device, as may be set forth in the certificate of 

nomination; provided, no two sets of nominations 
shall use or have the same device, and each political 
party,or nominating committee, shall have the prior 
right to use the device used by it at the last similar 
election,” a political party may select, as such “‘appro- 
priate” emblem, the portrait of one of its candidates.— 

KRATZER V. ALLEN, Colo., 50 Pac. Rep. 209. 

88. Equity — Injunction. — A court of equity will not 
restrain acreditor from enforcing payment of a debt 
for which he has obtained a decree until he makes a 
written acknowledgment to the debtor of his liability 
in another wholly different and separate transaction.— 
SOLENBERGER V. HERR, Va., 278. E. Rep. 839. 

39. FEDERAL CourRTS — Suit against State Officer.— 
Where the controversy concerns a contract, and tlie 
meaning of the contract depends on the construction 
of a State statute or a provision of a State constitution, 
adecision on the meaning of said statute or constitu- 
tional provision by the highest court of a State, made 
after the contract was entered into, and rights had 
yested thereunder, is not conclusive upon a litigant in 
afederal court. The litigant in such case is entitled 
to the independent judgment of the national tribunal. 
—CENTRAL TRUST CO. OF NEW YORK V. CITIZENS’ ST. 
Ry. Co. OF INDIANAPOLIS, U. 8. CO. C., D. (Ind.), 82 Fed. 
Rep. 1. 

40. GUARDIAN AND WARD — Investments. — Loans ne- 
gotiated by a guardian without the advice and con- 
sent of the court, and upon inadequate security, and 
not such as a prudent business man would make, 
should on final settlement be rejected as assets of the 
ward’s estate, as without the consent of court the 
guardian acts on his own responsibility and at his own 
tisk.—IN RE CARVER’S ESTATE, Cal., 50 Pac. Rep. 22. 

41. HaBEAS Corpus — Abrogation—Scope of Remedy. 
—The writ of habeas corpus is an ancient prerogative 
writ, It is a writ of right granted to inquire into all 
eases of illegal imprisonment. The right to relief 
from unlawful imprisonment through the instrument- 
ality of the writ of habeas corpus is not the creation of 
any statute, but exists as part of the common law of 
this territory. The writ cannot be abrogated, or its 
éficiency impaired, by legislative action; and cases 
within the relief afforded by the writ at common law 
cannot, under the constitution, be placed beyond its 
Teach._IN RE PATZWALD, Okla., 50 Pac. Rep. 139. 

42, HUSBAND AND WIFE—Personalty of Wife—Implied 
Trusts. —- Where a married woman claims, by pur- 
chase, property levied upon under an execution 
against her husband, she is held to full and strict proof 
that it was paid for with her money; and in the absence 
of such proof the property is presumed to be her hus- 
band’s, or the conveyance will be considered a vol- 
untary one.—AMERICAN FREEHOLD LAND & MORTGAGE 
Co. OF LONDON v. MAXWELL, Fla., 22 South. Rep. 751. 

43. HUSBAND AND WIFE — Separate Estate. — Cattle 
given toa wife as her separate property, and the in- 
crease thereof, belong to her separate estate, under 
the statute providing that either spouse holds separate 
all property acquired by “gift, devise, or descent, with 
the rents, issues, and profits thereof.”—HARRIS V. VAN 
DE VANTER, Wash., 50 Pac. Rep. 51. 

44. INDIANS — Government — Powers of Congress.-- 
Congress has the exclusive and unfettered power to 





regulate commerce with the Indian tribes, to treat 
them as wards in this respect, to whom protection is 
due, and to exteud that regulation to intercourse with 
the individual members of the tribe, not only in the 
Indian country, but through the States themselves, 
wherever the Indians who belong to any tribal or- 
ganization may be found, and to say with whom and 
by what terms they shall deal. — ADAMS V. FREEMAN, 
Okla., 50 Pac. Rep. 135. 


45. INSURANCE — Application—False Answers.—In an 
action on a fire policy, in which the answers of the ap- 
plicant were made warranties, where the defense is 
that plaintiff falsely answered that the property was 
unincumbered, defendant should be allowed to amend 
its answer on its appearing by plaintiff’s own testi- 
mory that certain other questions were not correctly 
answered.—SOUTHERN Ins. Co. Vv. HASTINGS, Ark., 41 8, 
W. Rep. 1093. 


46. INTOXICATING LIQUORS — Interstate Commerce— 
Original Packages.—The right to import and sell in- 
toxicating liquors in original packages in South Caro- 
lina being established by the law of interstate com- 
merce, a dealer who is a citizen of another State has a 
right to store such liquors within the State for pur- 
poses of sale.—MoOorRE Vv. Baur, U. 8. C.C., D. (8S, 
Car.), 82 Fed. Rep. 19. 


47. INSTRUCTIONS — Harmless Error.—Where it ap- 
pears from the record that a case has been fairly tried, 
and the verdict is sustained by the greater weight of 
evidence, it will not be set aside because of the im- 
proper giving or refusal of instructions not affecting 
the preponderance of the evidence.—GILMORE V. GIL- 
MORE, Kan., 50 Pac. Rep. 97. 


48, JUDGMENT LIENS — Contracts.—A judgment cred- 
itor, B, having on file in the county a transcript of the 
judgment, had attached real property standing in the 
name of a third person, and had got an order restrain- 
ing the judgment debtor from transferring any prop- 
erty. N, who was unable tocollect ajudgment against 
the same debtor, solicited from B information that 
would enable N to uncover some of the property of the 
debtor standing inthe name ofthird persons. B made 
a written agreement that the debtor might make cer- 
tain transfers to N, provided that dll transfers and as- 
signments “shall be made thereby subject to the lien 
of my judgment.” The debtor executed an agreement 
to convey to N certain property “upon which the said 
B hasa lien at the present time by virtue of a judg- 
ment. It is understood that the foregoing assignment 
and transfer shall be subject tothe aforesaid lien of 
said B:” Held that,as between B and N, the lien of 
the judgment was made absolute by the contract.— 
FREEMAN V. BROCKWAY, Colo., 50 Pac. Rep. 32. 


49. JUDGMENT — Satisfaction — Correction.—Where a 
receipt acknowledging satisfaction of a judgment ren- 
dered by a district court was given by the judgment 
creditor to the defendant while an execution under the 
judgment was inthe hands of the sheriff, and where 
the latter thereupon returned the execution with a 
statement of that fact indorsed thereon, together with 
the satisfaction receipt, and where it appeared that 
the giving of such receipt was by mistake, and that a 
large part of the judgment remained unpaid, held, that 
the court properly inquired into the matter on motion. 
—MCNEAL V. Hunt, Kan., 50 Pac. Rep. 63. 

50. JUDGMENT—Vacating.—Where judgment has been 
rendered against a defendant, and after its rendition, 
and at the same term, a motion for a new trial is 
granted, conditioned that defendant shall pay the costs 
then accrued, and the defendant gives the money to 
her attorney, with directions to pay the costs, and 
such attorney failsto pay the same within the time 
fixed by the court, and the judgment becomes final, 
and afterwards a petition is filed to vacate such judg- 
ment under section 588 of our Code of Civil Procedure, 
held, the negligence of the attorney cannot be consid- 
ered such unavoidable casualty or misfortune as pre- 
vented the party from defending, and that a demurrer 
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to such petition was properly sustained by the trial 
court.—WYNN V. FROST, Okla., 50 Pac. Rep. 184. 

51. JUDICIAL SALES—Ascertainment of Incumbrances. 
—It is premature and erroneous to decree a sale of 
property to satisfy incumbrances thereon before as- 
certaining the amounts and priorities of the liens bind- 
ing such property.—BRISTOL IRON & STEEL CO. Vv. 
CALDWELL, Va., 278. E. Rep. 888. 

52, LANDLORD AND TENANT—Leases—Assignment.—A 
tenant for the term of one year cannot assign or trans- 
fer to another any interest under his lease without the 
assent of his landlord.—GANO V. PRINDLE, Kan., 50 Pac. 
Rep. 110. 

53. LANDLORD AND TENANT—Leases—Entirety of Con- 
tract.—Where a contract of lease is entire, and is 
broken by the lessor in refusing to deliver possession 
of a portion ofthe premises described therein, said 
lessor is estopped from collecting any portion of the 
rent agreed upon after demand has been made upon 
him by the lessee for the possession of the remaining 
portion of said premises; and this, notwithstanding 
the latter may have retained the possession ofa por- 
tion of said premises after such demand and refusal, 
unless complete performance of said contract has been 
waived by him.—PENNY V. FELLNER, Okla., 50 Pac. Rep. 
1238. 

54. LIFE INSURANCE — Construction of Contract.—A 
corporation created and organized for the purposes as 
announced by the Home Forum Benefit Order is, in so 
far as it seeks to give an indemnity to those holding 
beneficiary certificates, a mutual life insurance com- 
pany, and its liability for insurance given must be 
measured by the same rules which govern the liability 
of mutual life insurance compauies.—HOME FORUM 
BEN. ORDER V. JONES, Okla., 50 Pac. Rep. 165. 

55. LIMITATIONS — Malfeasance of Officers.—A cause 
of action founded upon an allegation that the register 
of deeds ‘‘wrongfully, willfully, and negligently” re- 
corded an instrument, and failed to insert in the record 
the correct description of the land conveyed, by rea 
son of which the plaintiff was damaged, is ‘‘an action 
for injury to the rights of another, not arising on con- 
tract,” and such action can only be commenced within 
two years after the cause of action accrues.—HATFIELD 
v. MALIN, Kan., 50 Pac. Rep. 108. 

56. LIMITATIONS—Pleading — Demurrer.—Where the 
exhibits attached to a petition show upon their face 
that the cause of action set out therein is barred by the 
statute of limitations, and there are no allegations in 
the petition showing that the cause of action is not so 
barred, held, that a demurrer to such a petition should 
be sustained.—SCHOOL DIST. NO. 1, HAMILTON Co. V. 
HERR, Kan., 50 Pac. Rep. 101. 

57. MASTER AND SERVANT—Railroads — Negligence.— 
While defendant’s proposition that ‘‘it is not negli- 
gence in a railroad company to construct or permit to 
be constructed overhead hanging bridges, etc., over 
its tracks, so low as not to permit a brakeman to stand 
upright onthe top ofa boxcar,’ might be true, in 
some special case, under exceptional circumstances, 
it is certainly not true asa general proposition. On 
the other hand, were it true that if a brakeman knew, 
or was presumed to know, of the existence of sucha 
construction, he would be held, as a general rule, to 
have assumed the risk of injury therefrom, it is not 
true that the mere fact of such knowledge carries with 
it necessarily, and on all occasions, and under all cir- 
cumstances, the cutting off of the remedy for injuries 
received by him from such constructions.—GUSMAN V. 
CAFFERY CENT. REFINERY & RAILROAD CO., La., 22 
South. Rep. 742. 

58. MECHANICS’ LiENS— Abandonment — Intervening 
Rights.—After the building had been practically com- 
pleted, the contractor filed a billto enforce his lien 
against the property, and the suit was compromised 
by the conveyance of the property to the contractor, 
who assumed a deed of trust previously made by the 
owner. More thana year thereafter, and some two 
years after the building had been practically finished, 








J purchased the property on foreclosure of the deed of 
trust, whereupon a subcontractor filed a bill to en. 
force a lien for the amount due him from the con- 
tractor, who had, a few days before such sale, caused 
small amount of work to be done on the building, ang 
thereupon given notice ofhis lien: Held, thatit would 
be inequitable, and a fraud on J, to enforce such lien, 
which had long been lost and abandoned.—Woopy, 
HANEY, Tenn., 418. W. Rep. 1072. 

59. MECHANICS’ LIENS—Commencement of Building, 
—In this case the “commencement of the building,” 
within the meaning of the mechanic’s lien Statute, 
held to be the time work was begun on the foundation 
thereof, notwithstanding the foundation was made by 
the owner himself, or under his direction, and not up. 
der a contract.—NATIONAL MORTGAGE & DEBENTURE 
Co. v. HUTCHINSON MANUFG. CO., Kan., 50 Pac, Rep, 
100. 

60. MECHANICS’ LiENS—Contract—Notice.—Complain. 
ant furnished the contractors brick used in the eree. 
tion of a building for defendant under a contract ip 
which no time was specified within which they were 
to be delivered, but whereby it was agreed that they 
should be delivered in such quantities and at such 
times as required and ordered. Notice of lien wag 
given by complainant before the building was finished, 
and within 30 days after the completion of the walls, 
though not within 30 days after the last of such brick 
were furnished: Held, that complainant was entitled 
to alien, as such contract remained in force, in the 
absence of some act of the parties to the contrary, un- 
tilthe completion of the work for which he was re 
quired to supply such materials.—BRISTOL Brick 
WORKS V. KING COLLEGE, Tenn., 41S. W. Rep. 1069. 

61. MECHANICS’ LIENS—Verification — Amendment,— 
The Verification to a mechanic’s lien which limits the 
declaration to the truth of the statement to the ac- 
count for labor done and materials, fixtures, and ma 
chinery furnished, as contained in the statement, is 
defective, but the mechanic’s lien law authorizes the 
court, when actions are brought, to permit amend- 
ments to be made in furtherance of justice, and this 
amendment may be made, andthe defects cured on 
the trial of the case—EL RENO ELECTRIC LIGHT & 
TELEPHONE CO. V. JENNISON, Okla., 50 Pac. Rep. 14, 

62. MORTGAGES — Construction.—Plaintiffs, holding 
defendant’s note, secured by real estate mortgage, 0B 
the maturity of the note accepted from defendant & 
deed absolute of the mortgaged property, and deliv- 
ered up to defendant his note, and released the mort 
gage, and at the same time gave defendant an instru- 
ment reciting such transactions, and agreeing to re 
convey at any time within six months on paymentof 
the amount of such debt, and also providing that de 
fendant should remain in possession of such property 
for such term of six months on paying a certain sum 
each month as interest, and that, in case of default in 
any such payment for 60 days, such agreement and all 
payments made thereunder should be forfeited, and 
defendant should thereupon surrender possession to 
plaintiffs: Held that, in order to constitute such trant 
action a mortgage, the proof that such was the inten- 
tion of the parties must be clear, certain, and conclu- 
sive.—SULLIVAN V. Woops, Ariz., 50 Pac. Rep. 113. 

63. MoRTGAGES—Foreclosure—Default in Payment of 
Interest.—Where a trust deed permits the holder of 
the note secured to declare it due in case of default in 
making the semi-annual payments of interest pro 
vided for therein, his election is usually sufficiently 
declared by the statement to that effect in the public 
notice of sale. —WASHBURN V. WILLIAMS, Colo., 50 Pac. 
Rep. 223. 

64. MORTGAGES—Priority over Judgments.—The lien 
ofa mortgage will not be postponed to the liens of 
subsequent judgments for materials used and work 
done by the judgment creditors, per contract, in mak: 
ing improvements onthe mortgaged premises, com- 
menced before the mortgage was made, on the ground 
that when they made the contracts, and when the m& 
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terials were furnished and the work was done, they 
relied on a valid agreement that the mortgagee had 
theretofore made withthe mortgagors to loan a cer- 
tain sum, out of which the latter might liquidate th eir 
pills, in the absence of any agreement by the mort- 

with such creditors with reference either to the 
making of the loan, or the application of the money, 
when the loan should be made, to the settlement of 
the accounts.—-MONTROSE HARDWARE CO. V. MONTROSE 
Inv. Co., Colo., 50 Pac. Rep. 204. 


65. MUNICIPAL CORPORATIONS—Regulations—Non-in- 
toxicants.—An ordinance ofa city of the third class, 
which provides as follows: ‘An ordinance prohibit- 
ing the sale of hop tea, and other liquors containing 
alcohol in insufficient quantities to intoxicate and 
commonly used as a beverage. Section1. It shall be 
unlawful for any person, within the corporate limits 
of the city of Fontana, Kansas, to sell or barter hop 
tea, hop tonic, hop tea tonic, or any other liquor con- 
taining alcohol in insufficient quantities to intoxicate 
andcommonly used as a beverage,”—is unauthorized 
and void, and aconviction under it cannot be sus- 
tained.—GRANT V. CITY OF FONTANA, Kan., 50 Pac. Rep. 
104. 

6. MUNICIPAL CORPORATIONS — Taxation — Exemps 
tions.—Const. art. 9, § 17, limiting the amount of bonds 
issuable by a city to8 percent. ofthe assessed value 
ofall the taxable property therein, refers to the as- 
sessment next preceding the issue ofthe bonds, and 
not to any subsequent assessment.—GERMANIA Sav. 
BaNK V. TOWN OF DARLINGTON, 8. Car., 278. E. Rep. 
6. 

67. MUNICIPAL CORPORATIONS—Tortious Acts of Offi- 
cers.—Remedy—Where a valid city ordinance requires 
aspecial permit of the supervisors before poles can be 
erected in the streets, and such permit is issued to one 
electric company, and denied to another, the remedy 
of the latter is not an injunction restraining the super- 
intendent of streets from interfering with its erection 
of poles in violation of the ordinance.—MUTUAL ELEC- 
TRIC LIGHT CO. v. ASHWORTH, Cal., 50 Pac. Rep. 10. 


68. MUNICIPAL CORPORATIONS—Use of Streets—Nuli- 
sance,—Though Rev. St. 1894, § 8541, cls. 11, 29, 88 (Rev. 
St. 1881, § 3106), provide that cities have power to estab- 
lish and regulate public markets, yet the city cannot 
set off the residence portion of a street for a public 
market, over the protest of the owners of the adjoin- 
ing property, thereby permitting a nuisance caused by 
impeding the traffic, attracting crowds, and befouling 
street.—OITY OF RICHMOND V. SMITH, Ind., 47 N. E. 

Pp. 630. 


6. NEGLIGENCE — Contributory Negligence—Finan- 
cial Condition of Parents.—In an action for the death 
ofan infant son, who had temporarily escaped from 
the control of his mother while she was engaged in 
her household duties, it was error to instruct that 
Plaintiff's financial condition might be considered in 
determining whether he was guilty of contributory 
negligence.—Fox Vv. OAKLAND CONSOL. ST. RY., Cal., 
& Pac. Rep. 25. 

10. NEGLIGENCE — Evidence — Res Gest#.—Plaintiff 
having been injured while in the front end of an open 
street car that ran into a car in front of it, a witness, 
who was inthe rear end of the front car, and saw the 
Tear car coming, may testify as to what he and other 
passengers did when the collision became imminent, 
a8apart ofthe res geste, on the question of plaintiff's 
contributory negligence in jumping off.—HOLMAN V. 
a 8T. Ry. Co. OF SAGINAW, Mich., 72 N. W. Rep. 


Tl. NEGLIGENCE—Infants—Imputation of Negligence. 
~The negligence of a parent cannot be imputed to a 
child who is non sui juris so as to defeat its action for 
its own injury caused by defendant’s negligence.— 
= OF EVANSVILLE V. SENHEIM, Ind., 47 N. E. Rep, 


22. NEGOTIABLE INSTRUMENT — Notes — Payment of 
mount ‘‘with Exchange.” — In consideration of 








certain machinery sold to a retail dealer he made 
notes promising to pay the amounts stated therein 
“with exchange,” having agreed that the machinery 
and prcoeeds of the sales made by him should be held 
as collateral security till his indebtedness for the ma- 
chingry should be paid in full: Held, that the notes 
were not such payment, because rendered non-nego- 
tiable by the words “with exchange.”—ORNER V. SaTT- 
LEY MANUFG. OCo., Ind., 47 N. E. Rep. 645. 


78. PaARTITION—Title Deeds.—Appellants’ contention 
that a certain deed in the respondents’ chain of title, 
under which they obtained a judgment in partition, is 
void, need not be considered, where it appears that 
appellants and respondents claim under a common 
grantor, and the validity of said deed is essential to 
establish the title under which appellants claim.— 
Davis V. PaciFic Imp. Co., Cal., 50 Pac. Rep. 7. 


74. PARTNERSHIP.—The mere fact that two persons 
may both be interested peculiarly in the same business 
venture, and that each gives to it his time and atten- 
tion, does not carry with it, as a matter of law, the 
conclusion that they stand towards each other as part- 
ners.—COLLOM V. BRUNING, La., 22 South. Rep. 744. 


75. PLEADING — Complaint — Sufficiency — Amend- 
ment.—Although the Code does not authorize the sub- 
stitution of a new cause of action by amendment, 
nevertheless, under section 194, granting power to 
amend any pleading “by inserting other allegations 
material to the case,” a complaint not stating a cause 
of action may be cured by amendment, where the de- 
fect is not an entire absence of a cause of action, but 
merely a faulty or incomplete statement thereof.— 
RUBERG V. BRowN, 8. Car., 278. E. Rep. 878. 

76. PRINCIPAL AND SURETY—Extension—Release of 
Surety.—The principal maker of a note, after maturity 
thereof, and while solvent executed and delivered, for 
the security of the holder of that and other notes, a 
deed of trust of all his property subject to execution, 
without the knowledge or consent of the surety on the 
note. The trust deed was conditioned for the payment 
ofthe indebtedness recited within six months after 
the date of such deed, and provided that, if default 
should be made in such payment on or before the end 
of the six months, then the trustee should proceed to 
execute the trust by sale of such property: Held, that 
no valid agreement for delay for a definite period, 
whereby such surety might be released, was to be nec- 
essarily implied from the terms of such deed.—Wa- 
TAUGA BANK V. MaTsON, Tenn., 418. W. Rep. 1062. 

77. PUBLIC LaANnDs—Entries—Cancellation—Notice.— 
Though the landjdepartment of the goverment may 
cancel a desert land entry for fraud, oron the ground 
that the land is non-desert land, after a hearing, of 
which the entryman has notice, a cancellation with- 
out such hearing and notice is a nullity.—DELLES V. 
SECOND NaT. BaNK OF BROWNSVILLE, Pa., Wyo., 50 
Pac. Rep. 190. 

78. PUBLIC Lanps—Homesteads—Exemptions.—The 
congressional enactment providing that no lands ac- 
quired under the federal homestead laws ‘‘shall, in 
any event, become liable for the satisfaction of any 
debt or debts contracted prior to the issuing of patent 
therefor,” includes a liability for a tort growing out of 
a breach ofa contract warranting the title to certain 
personal property. — FLANAGAN V. FORSYTHE, Okla., 
50 Pac. Rep. 152. 

79. RaILROaD—Contributory Negligence.—In an ac- 
tion for an injury by a railway train, the refusal to ad- 
mit in evidence an ordinance prohibiting the running 
of trains faster than four miles an hour was harmless, 
where the negligence of plaintiff contributed to such 
injury.—SUTHERLAND V. CLEVELAND, C., C. & St. L. Ey. 
Co., Ind., 47 N. E. Rep. 624. 

80. REAL EstaTE AGENT—Commission.—The fact that 
a real estate agent may seek to induce the owner of 
property to accept a less price than he has authorized 
the agent to sell the property for does not cause a 
forfeiture of the agent’s commission, even though the 
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agent might know, or have reason to believa, he could 
obtain the purchaser’s price for the property.—GoR- 
MAN V. HarRGISs, Okla., 50 Pac. Rep. 92. 

81. RELIGIOUS SOCIETIES—Rules of Tribunals.—Vol- 
untary religious associations and churches, organized 
to assist in the expression and dissemination of re- 
ligious doctrine, may, by their governing bodies, 
prescribe rules and regulations for their church gov- 
ernment and discipline, and such rules and regulation 
will be obligatory upon the members, congregations, 
and officers of such general association, and will be 
given effect to by the civil courts.—FIRST PRESBYTE- 
RIAN CSURCH OF PERRY V. MYERS, Okla., 50 Pac. Rep. 70. 

82. REMOVAL OF CauUsES—Petition—Time of Filing.— 
Act Cong. March 3, 1887 (24 Stat. 554), provides that the 
party desiring to remove a cause from a State court to 
the Circuit Court of the United States on the ground of 
diverse citizenship must file his petition ‘‘at the time, 
or at any time before the time, when the defendant is 
required by the laws of the State to answer or plead to 
the declaration or complaint of the plaintiff:” Held, 
that this has reference to the time when he is required 
to plead to the merits of the cause, and does not limit 
the filing of the petition to the time when pleas in 
abatement must be filed under the State practice.— 
WILSON V. WINCHESTER & P. R. Co., U. 8. C. C., D. 
(W. Va.), 82 Fed. Rep. 15. 

88. REPLEVIN—Action on Bond.—In an actionop the 
bond, on the dismissal of a replevin action, and proof 
of the breach of the condition to prosecute with effect, 
the obligee may recover whatever damages he may 
have sustained, to the amount of the penalty, though 
he obtained, in the replevin action, no alternative 
judgment for the return of the property or for its 
value.—Cox V. SARGENT, Colo., 50 Pac. Rep. 201. 

84. SALES—Breach of Warranty—Damages.—M bought 
eggs under a warranty of freshness, giving notice that 
he intended to sell them at Washington, but changed 
his plans, and sold them to B, under the same war- 
ranty,for sale in Boston. The eggs were not fresh, 
and B disposed of them as “mixed” eggs, at a loss, and 
recovered damages from M on the warranty. The 
difference between the price of fresh and mixed eggs 
was the same in Boston as in Washington: Held that, 
in an action by M against the original seller for breach 
of his warranty, the amount of M’s damages was prima 
Jacie the amount of B’s recovery against him. — REESE 
v. MILES, Tenn., 41S. W. Rep. 1065. 

85. SALES — Fraud — Rescission.—Where a threshing 
machine sold and bought as new was in fact an old 
one, repaired and repainted, and where the pur- 
chasers knew this to be true within three days after 
they obtained the machine, but thereafter paid, with- 
out objection on this ground, one of the notes given 
for its purchase, held, that they waived the fraud in 
the sale, and the same did not furnish ground for the 
recovery of damages.—MINNESOTA THRESHER MANUFG. 
Co. Vv. GRUBEN, Kan., 50 Pac. Rep. 67. 

86. SALES—Rescission by Buyer.—If goods purchased 
do not comply with the conditions of the contract, it 
is the duty of the vendee to return them to the vendor 
without unreasonable delay; and if he fails to do so, 
or to give notice of an intention to do so, he is pre- 
sumed to have waived his right. — LUGER FURNITURE 
Co. Vv. STREET, Okla., 50 Pac. Rep. 125. 

87. SALE OF STOCK OF GooDs—Change of Possession. 
—On delivery of a chattel mortgage of a stock of goods 
to a creditor, he took immediate possession, closed 
the store, and took an inventory. Afterwards he took 
the goods from the place in which they then were to 
another city and placed them in a building he had 
rented, and proceeded to dispose of them in the ordi- 
nary course of business. After the delivery of the in- 
strument the debtor was neither in possession nor had 
any control of the property. Held, that the change of 
possession was absolute, unequivocal, and notorious, 
and such as to advise the world of the change, and 
give the transferee a g00d title as against another 

creditor who attached the goods four months after 





such transfer.—BURCHINELL V. SCHOYER, Colo., 50 Pag, 
Rep. 217. 

88. SPECIFIC PERFORMANCE. — Plaintiffs and defeng. 
ant contracted to exchange certain lands, foot for 
but defendant, by mistake, conveyed less land than it 
received. Upon discovery of the mistake five yean 
thereafter, plaintiffs sued for relief: Held, that Spe. 
cific performance was the proper remedy, although 
the value of the lands had materially changed. — Mix 
MEADOWS LAND & IMPROVEMENT CO. V. BRIDGRS, Va, 
278. E. Rep. 839. 

89. TAXATION—Domicile—Evidence.—In a proce 
for relief from an assessment for personal property a 
D, onthe ground that his domicile was at N, relator 
showed that he went to N to take charge of his father’s 
property and business there, continuing in such em. 
ployment, and living ina house owned by his father, 
for 10 years, when, on the death of his father, leaving 
a large estate in D of which he was administrator, he, 
with his famliy, came to D, where, two years later, he 
built an expensive house ona valuable lot purchased 
by him, which he continues to occupy as a residence, 
though it is offered for sale; that he has continuously 
claimed that his residence is at N ; that he has returned 
thither to vote; that he has described himself in legal 
documents as a citizen of N; and that he was only 
temporarily at D, and should return to N as soon 
his father’s estate was settled: Held, that a finding 
that relator resides in D was warranted by the eyi- 
dence, where it did not appear that he is not possessed 
of the property with which he was assessed, or thatit 
is not subject to taxation, or that it was elsewhere a 
sessed.—BEECHER V. COMMON COUNCIL OF DETROI, 
Mich., 72 N. W. Rep. 206. 

90. TRUST—Resulting Trusts.—Whenever an estate is 
purchased in the name of one person, and the consid- 
eration is paid by another, a trust is created by opera 
tion of lawin favor of the party paying the price— 
Cox v. Cox, Va., 27 S. E. Rep. 834. 

91. VENDOR AND PURCHASER—Rescission—False Rep- 
resentations.—A vendor of town lots is not excused for 
false representations respecting the existence of rail- 
roads and industries of the town by the fact that he 
believed that such advantages would eventually ma 
terialize.—GROSH V. IVANHOE LAND & IMPROVEMENT 
Co., Va., 278. E. Rep. 841. 

92. VENDOR AND PURCHASER — Title.—An adminit- 
trator and guardian of one of the minor heirs at lawia 
1879 purchased, in his individual capacity, land be 
longing to the estate at a foreclosure sale. The 
youngest minor heir at law did not become of age m@- 
til 1887. How. Ann. St. § 8702, provides that all persons 
who are minors when their right to sue for land first 
accrues may bring an action at any time within five 
years after maturity. The administrator, on May ll, 
1892, contracted to convey to defendant, within % 
days, or thereabouts, a “perfect title” to the land: 
Held, that the possibility of a valid election by the 
heir at law to consider the administrator’s holding #& 
atrust forthe heirs was acloud upon his title suff 
cient to justify defendant’s refusal to accept it.—FoRD 
v. WRIGHT, Mich., 72 N. W. Rep. 197. 

93. WaTER COMPANIES—Rules — Closing Hydrant.—A 
rule of a water company requiring an applicant for 
water to agree to keep his hydrant closed except when 
using water is reasonable.—WaTauGa WATEER Oo. 
WOLFE, Tenn., 418. W. Rep. 1060. 

94, WILL8—Descent and Distribution — Husband and 
Wife.—Under a will directing the real estate “to be 
divided into seven equal parts, and sold at public sale 
tothe highest bidder, each part separately,” 00 the 
death of a tenant for life, ‘‘and the proceeds of 
sale then to be divided into seven equal parts, 
paid to the following heirs” (naming seven bene- 
ficiaries), the share of a legatee that died before the 
termination ofthe life estate vested in her pe 
representative, as such estate passed to the bene 
ficiaries as personalty.—HaRDIN v. Youne, Tena., # 

. W. Rep. 1080. 





